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3ODLQWLII� %XOOGRJ� ,QYHVWRUV�� //3� �³3ODLQWLII´��� E\� DQG� WKURXJK� LWV� XQGHUVLJQHG� FRXQVHO��

EULQJV�WKLV�DFWLRQ�DJDLQVW�GHIHQGDQW��5REHUW�$��$QJXHLUD��VROHO\�LQ�KLV�FDSDFLW\�DV�&KDSWHU���WUXVWHH�

IRU� WKH� EDQNUXSWF\� HVWDWH� RI� ,QGXVWULDO� +XPDQ� &DSLWDO�� ,QF� �³'HIHQGDQW´� RU� ³7UXVWHH´��� IRU�

GHFODUDWRU\�UHOLHI�UXOLQJ�WKDW�WKH�7UXVWHH�KDV�QR�YDOLG�FODLPV�WR�UHFRYHU�IXQGV�WKDW�ZHUH�KHOG�LQ�WUXVW�

IRU�SXEOLF�VWRFNKROGHUV�DQG�QHYHU�WKH�SURSHUW\�RI�WKLV�EDQNUXSWF\�HVWDWH��

,1752'8&7,21�

�� 7KH� GHEWRU�� ,QGXVWULDO� +XPDQ� &DSLWDO�� ,QF�� �³'HEWRU´��� LV� D� VSHFLDO� SXUSRVH

DFTXLVLWLRQ�FRPSDQ\��³63$&´��WKDW�IDLOHG�WR�DFKLHYH�LWV�RQO\�SXUSRVH��WR�ILQG�D�SULYDWH�FRPSDQ\�

WR�DFTXLUH�DQG�EULQJ�SXEOLF��1RZ��XQGHU�WKH�7UXVWHH¶V�FRQWURO��LW�KDV�WXUQHG�RQ�LWV�RZQ�VWRFNKROGHUV��

��$PHQGHG�WR�FRUUHFW�VFULYHQHU¶V�HUURU�LQ�SDUDJUDSK�VHYHQ�DQG�([KLELW�³&´��
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�� 3XEOLF�LQYHVWRUV�DJUHHG�WR�FRPPLW�FDSLWDO�WR�WKH�63$&²RYHU������PLOOLRQ²RQ�WKH�

XQGHUVWDQGLQJ� WKDW� WKH� IXQGV� ZRXOG� EH� KHOG� SXUVXDQW� WR� DQ� ,QYHVWPHQW� 0DQDJHPHQW� 7UXVW�

$JUHHPHQW��WKH�³7UXVW´��IRU�WKH�EHQHILW�RI�FRPPRQ�VWRFNKROGHUV�ZKLOH�WKH�VHDUFK�ZDV�FRQGXFWHG��

&RQWLQHQWDO�6WRFN�7UDQVIHU�	�7UXVW�&RPSDQ\��³&RQWLQHQWDO´��ZDV�DSSRLQWHG�WUXVWHH��

�� ,I�WKH�'HEWRU�VXFFHHGHG�LQ�LGHQWLI\LQJ�D�WUDQVDFWLRQ��WKH�SXEOLF�VWRFNKROGHUV�ZRXOG�

KDYH�WKH�RSWLRQ�WR�KROG�VKDUHV�LQ�WKH�SRVW�WUDQVDFWLRQ�FRPSDQ\�RU��LQ�WKH�DOWHUQDWLYH��UHGHHP�WKHLU�

VKDUHV�IRU�D�SUR�UDWD�SRUWLRQ�RI�WKH�IXQGV�KHOG�LQ�WUXVW��,I�WKH�'HEWRU�IDLOHG�WR�LGHQWLI\�D�WUDQVDFWLRQ��

WKH� IXQGV� LQ� WUXVW�� E\� WKH� YHU\� WHUPV� RI� WKH� 7UXVW�� ZRXOG� EH� UHWXUQHG� SURPSWO\� WR� SXEOLF�

VWRFNKROGHUV��,Q�HLWKHU�FDVH��SXEOLF�VWRFNKROGHUV�KDG�QR�FRQWURO�RI�WKH�63$&¶V�RSHUDWLRQV��ZKLFK�

ZHUH�PDQDJHG�HQWLUHO\�E\�LWV�6SRQVRU��GHILQHG�EHORZ��DQG�GLUHFWRUV�DQG�RIILFHUV�VHOHFWHG�E\�WKH�

6SRQVRU��

�� 7KH�'HEWRU�XOWLPDWHO\�IDLOHG�WR�FRPSOHWH�D�WUDQVDFWLRQ�EHIRUH�LWV�RQH�\HDU�GHDGOLQH��

,Q�'HFHPEHU�������LW�UHWXUQHG�WKH�IXQGV�KHOG�LQ�WUXVW�WR�SXEOLF�VWRFNKROGHUV��

�� 0RQWKV�ODWHU²DIWHU�IDLOLQJ�WR�UHVROYH�D�GLVSXWH�ZLWK�WKH�6SRQVRU�RYHU�DQ�DJJUHJDWH�

RI����PLOOLRQ�LQ�XQSDLG�VHUYLFH�SURYLGHU�ELOOV²D�JURXS�RI�FUHGLWRUV�ILOHG�DQ�LQYROXQWDU\�SHWLWLRQ�

IRU�EDQNUXSWF\�RI�WKH�'HEWRU��ZKLFK�WKH�&RXUW�JUDQWHG��7KH�7UXVWHH�WKHQ�UHWDLQHG�FRXQVHO�WR�SXUVXH�

WKH�HVWDWH¶V�FODLPV�IRU�D��������FRQWLQJHQF\�IHH�RI�DQ\�PRQH\�UHFRYHUHG��

�� $�\HDU� ODWHU�� LQ�'HFHPEHU� ������ WKH�7UXVWHH� VXHG� WKH�6SRQVRU� DQG�PHPEHUV� RI�

PDQDJHPHQW�� DQG� WKDW� FDVH� UHPDLQV� SHQGLQJ�� 8SRQ� LQIRUPDWLRQ� DQG� EHOLHI�� DJJUHJDWH� FODLPV�

DJDLQVW�WKH�'HEWRU�DUH�DERXW������PLOOLRQ��

�� ,Q� -DQXDU\� ������ KRZHYHU�� WKH� 7UXVWHH� LPSOHPHQWHG� D� QHZ� DQG� QRQVHQVLFDO�

VWUDWHJ\��7KURXJK�LWV�FRQWLQJHQF\�ODZ�ILUP�� WKH�7UXVWHH�KDV�VHQW� OHWWHUV�DQG�GUDIW�FRPSODLQWV� WR�

GR]HQV�RI�SXEOLF�VWRFNKROGHUV��LQFOXGLQJ�3ODLQWLII��GHPDQGLQJ�WKDW�VWRFNKROGHUV�UHWXUQ�WKH�HQWLUH�
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DPRXQWV�GLVWULEXWHG�IURP�WKH�7UXVW��URXJKO\������PLOOLRQ��GHVSLWH�RQO\������PLOOLRQ�LQ�SXUSRUWHG�

FUHGLWRU� FODLPV�� 7KURXJK� WKLV� SDWHQWO\� DEXVLYH� DQG� LQHTXLWDEOH� SURFHVV�� WKH� ODZ� ILUP� VWDQGV� WR�

UHDOL]H�DV�PXFK�DV�����PLOOLRQ�LQ�FRQWLQJHQF\�IHHV��SRWHQWLDOO\�OHDYLQJ�VWRFNKROGHUV�ZLWK�VHQVHOHVV�

ORVVHV�FDXVHG�VROHO\�E\�WKH�7UXVWHH¶V�FRQGXFW�DQG�FUHGLWRU�FODLPV�WKH\�KDG�QRWKLQJ�WR�GR�ZLWK���

�� ,Q� DGYDQFH� RI� LPPLQHQW�� FRVWO\� DQG� GLVUXSWLYH� OLWLJDWLRQ�� 3ODLQWLII� VHHNV� D�

GHFODUDWRU\�MXGJPHQW�KROGLQJ�WKDW�WKH�7UXVWHH¶V�SXUSRUWHG��FODLPV�DUH�LQYDOLG�DQG�XQVXSSRUWHG�DV�

D�PDWWHU�RI�EODFN�OHWWHU�ODZ�EHFDXVH�WKH�7UXVW�ZDV�QHYHU�SDUW�RI�WKH�'HEWRU¶V�HVWDWH�RU�VXEMHFW�WR�

FODLPV� XQGHU�&KDSWHU� �� RI�7LWOH� ����0RUHRYHU�� WKH� WUDQVIHU� RI� WKH�7UXVW� )XQGV� EDFN� WR� SXEOLF�

VWRFNKROGHUV�ZDV�SURWHFWHG�E\�ODZ�DQG�HTXLW\�IURP�SUHIHUHQFH�FODLPV��LQFOXGLQJ�E\�������H��DQG�

������D�����$����

�� -XGJPHQW� LQ� 3ODLQWLII¶V� IDYRU� LV�ZDUUDQWHG� WR� UHVROYH� WKLV� DFWXDO� DQG� VXEVWDQWLDO�

GLVSXWH��

 7+(�3$57,(6�

��� 3ODLQWLII�LV�DQ�LQYHVWPHQW�PDQDJHU�WKDW�PDQDJHV�FHUWDLQ�LQYHVWPHQW�DFFRXQWV�WKDW�

LQYHVWHG�LQ�WKH�'HEWRU¶V�&ODVV�$�FRPPRQ�VWRFN��³3XEOLF�6KDUHV´���'HIHQGDQW�KDV�WKUHDWHQHG�WR�

VXH� 3ODLQWLII� RQ� FODLPV� DULVLQJ� XQGHU� &KDSWHU� �� RI� 7LWOH� ���� 8�6�&�� WR� UHFRYHU� DSSUR[LPDWHO\�

���������RI�WKH�IXQGV�SUHYLRXVO\�KHOG�LQ�WUXVW��

��� 'HIHQGDQW�LV�WKH�GXO\�DSSRLQWHG�DQG�DFWLQJ�7UXVWHH�IRU�WKH�EDQNUXSWF\�HVWDWH�RI�WKH�

'HEWRU��

��� 3ULRU� WR� WKH� LQYROXQWDU\� EDQNUXSWF\� SHWLWLRQ� ILOHG� DJDLQVW� LW�� WKH� 'HEWRU� ZDV� D�

'HODZDUH�FRUSRUDWLRQ�IRUPHG�VROHO\�IRU�WKH�SXUSRVH�RI�FRPSOHWLQJ�D�EXVLQHVV�FRPELQDWLRQ��
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 -85,6',&7,21�$1'�9(18(�

��� 7KLV�LV�DQ�DGYHUVDU\�SURFHHGLQJ�EURXJKW�SXUVXDQW�WR�5XOH������RI�WKH�)HGHUDO�5XOHV�

RI�%DQNUXSWF\�3URFHGXUH��

��� 7KLV�FDVH�DULVHV�LQ�WKH�EDQNUXSWF\�FDVH�RI�,QGXVWULDO�+XPDQ�&DSLWDO��,QF��SHQGLQJ�

XQGHU�&DVH�1R�����������/0,��

��� 7KH�&RXUW�KDV�FRUH�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�SXUVXDQW�WR����8�6�&��

�������E�����$����(����.��DQG��2���DQG����8�6�&��������E����

��� 9HQXH�LV�SURSHU�LQ�WKLV�&RXUW�SXUVXDQW�WR����8�6�&����������DQG�������

 68%67$17,9(�$//(*$7,216�

$� %DFNJURXQG�2Q�63$&V�

��� 63$&V�DUH�RUJDQL]HG�IRU�WKH�SXUSRVH�RI�ILQGLQJ�D�SULYDWH�FRPSDQ\�WR�DFTXLUH�DQG�

WDNH�SXEOLF��WKURXJK�D�VR�FDOOHG�³GH�63$&´�WUDQVDFWLRQ���

��� 7R�DFFRPSOLVK�LWV�SXUSRVH��D�63$&¶V�VSRQVRU�DFWV�HIIHFWLYHO\�DV�³JHQHUDO�SDUWQHU´�

UHVSRQVLEOH�IRU�FRQGXFWLQJ�WKH�63$&¶V�VHDUFK�IRU�D�WUDQVDFWLRQ�SDUWQHU��

��� 63$&V�EHJLQ�RSHUDWLRQV�ZLWK�DQ� LQLWLDO�SXEOLF�RIIHULQJ��RU�³,32´�WR�UDLVH�FDSLWDO�

IURP�SXEOLF� LQYHVWRUV� IRU� D� SRWHQWLDO� EXVLQHVV� FRPELQDWLRQ��ZKLFK� LV� LPPHGLDWHO\�SODFHG� LQ� DQ�

LQWHUHVW�EHDULQJ�WUXVW�DFFRXQW�ZKLOH�WKH�VHDUFK�FRPPHQFHV���

��� 7KH� ,32� IXQGV� DUH� KHOG� LQ� WUXVW� XQWLO� �D�� WKH� 63$&� FRPSOHWHV� D� EXVLQHVV�

FRPELQDWLRQ�RU��E��LW�OLTXLGDWHV�DIWHU�IDLOLQJ�WR�FRQVXPPDWH�D�WUDQVDFWLRQ�ZLWKLQ�WKH�DOORZHG�WLPH���

��� ,I� WKH�63$&� LGHQWLILHV� D� EXVLQHVV� FRPELQDWLRQ� WR� SURSRVH� WR� VWRFNKROGHUV�� HDFK�

SXEOLF�VWRFNKROGHU�FDQ�FKRRVH�WR�KROG�WKHLU�VKDUHV�LQ�WKH�SRVW�WUDQVDFWLRQ�FRPSDQ\�RU�UHGHHP�WKHLU�

VKDUHV�IRU�D�SUR�UDWD�SRUWLRQ�RI�WKH�WUXVW�DFFRXQW��
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��� ,I� WKH� 63$&� IDLOV� WR� FRPSOHWH� D� WUDQVDFWLRQ� ZLWKLQ� WKH� DOORZHG� WLPH�� WKH� WUXVW�

DFFRXQW�LV�OLTXLGDWHG�DQG�SURPSWO\�GLVWULEXWHG�SUR�UDWD�WR�SXEOLF�VWRFNKROGHUV��

��� %HFDXVH�VXEVWDQWLDOO\�DOO�RI�WKH�SURFHHGV�IURP�WKH�,32�DUH�KHOG�LQ�WUXVW�ZKLOH�WKH�

63$&�VHDUFKHV�IRU�D�EXVLQHVV�FRPELQDWLRQ��SXEOLF�LQYHVWRUV�KDYH�DQ�DEVROXWH�ULJKW�WR�UHFHLYH�WKHP�

LI�WKH�63$&�IDLOV�WR�FRPSOHWH�D�EXVLQHVV�FRPELQDWLRQ��,QGHHG��D�IXQGDPHQWDO�SUHPLVH�RI�WKH�63$&�

PRGHO�LV�WKDW�WUXVW�DFFRXQW�DVVHWV�DUH�VDFURVDQFW���

%� 7KH�'HEWRU�,V�)RUPHG�$QG�&RPSOHWHV�,WV�3XEOLF�2IIHULQJ�

��� 7KH� 'HEWRU� LV� D� 63$&� IRUPHG� VROHO\� IRU� WKH� SXUSRVH� RI� HIIHFWLQJ� D� EXVLQHVV�

FRPELQDWLRQ����

��� 6KLIW3L[\� ,QYHVWPHQWV�� ,QF�� �WKH� ³6SRQVRU´��� D� ZKROO\� RZQHG� VXEVLGLDU\� RI�

6KLIW3L[\��,QF���H[HUFLVHG�FRPSOHWH�FRQWURO�RYHU�WKH�'HEWRU�DQG�ZDV�UHVSRQVLEOH�IRU�LGHQWLI\LQJ��

QHJRWLDWLQJ�� DQG� FRPSOHWLQJ� D� EXVLQHVV� FRPELQDWLRQ�� ,W� DOVR� VHOHFWHG� WKH� 63$&¶V� %RDUG� RI�

'LUHFWRUV��WKH�³%RDUG´��DQG�SURYLGHG�LWV�RIILFHUV��

��� 2Q�2FWREHU�����������WKH�'HEWRU�FRQVXPPDWHG�DQ�,32�RI������������XQLWV²HDFK�

XQLW�FRQVLVWLQJ�RI�RQH�VKDUH�RI�&ODVV�$�FRPPRQ�VWRFN�DQG�RQH�ZDUUDQW²DW��������SHU�XQLW��DV�ZHOO�

DV�WKH�VDOH�RI�DSSUR[LPDWHO\�����PLOOLRQ�ZDUUDQWV�WR�WKH�6SRQVRU�LQ�D�SULYDWH�SODFHPHQW�DW�������

SHU�ZDUUDQW��

�
��.ODXVQHU��0LFKDHO�2KOURJJH�� DQG� (PLO\�5XDQ�� ³$�6REHU�/RRN� DW� 63$&V�´�<DOH� -RXUQDO� RQ�
5HJXODWLRQ�����QR�����������DW�S�������³>,@I�WKH�63$&�GRHV�QRW�PHUJH�ZLWKLQ�WKH�SHULRG�SURYLGHG�
IRU�LQ�WKH�FKDUWHU�������WKH�63$&�PXVW�OLTXLGDWH�DQG�GLVWULEXWH�WKH�IXQGV�LQ�WKH�WUXVW�WR�LWV�SXEOLF�
VKDUHKROGHUV�´���5LHPHU��'DQLHO�6���³6SHFLDO�3XUSRVH�$FTXLVLWLRQ�&RPSDQLHV��63$&�DQG�63$1��
RU�%ODQN�&KHFN�5HGX["´�:DVKLQJWRQ�8QLYHUVLW\�/DZ�5HYLHZ�����QR�����������DW�S�������³>7@KH�
ZRUVW�FDVH� VFHQDULR� IRU� 63$&� LQYHVWRUV� LV� WKDW� WKH\� DUH� UHIXQGHG� WKH� SRUWLRQ� RI� WKHLU� LQLWLDO�
LQYHVWPHQW� WKDW� KDG� EHHQ� DFFUXLQJ� LQWHUHVW� LQ� HVFURZ�´��� *DKQJ�� 0LQPR�� -D\� 5�� 5LWWHU�� DQG�
'RQJKDQJ�=KDQJ��³63$&V�´�7KH�5HYLHZ�RI�)LQDQFLDO�6WXGLHV�����QR�����������DW�SS������������
�³,I�D�63$&�FDQQRW�FRQVXPPDWH�D�PHUJHU�ZLWKLQ�WKLV�WLPHOLQH��LW�PXVW�OLTXLGDWH��GLVWULEXWLQJ�WKH�
,32�SURFHHGV�DQG�WKH�DFFUXHG�LQWHUHVW�LQ�WKH�WUXVW�DFFRXQW�WR�LWV�SXEOLF�VKDUHKROGHUV�´���

Case 24-01027-LMI    Doc 4    Filed 02/20/24    Page 5 of 310



�

� ��

��� 6XEVWDQWLDOO\� DOO� RI� WKH� QHW� SURFHHGV� RI� WKH� ,32� DQG� WKH� ZDUUDQW� VDOH²

DSSUR[LPDWHO\� ������������� RU� ������� SHU� XQLW� �WKH� ³7UXVW� )XQGV´�²ZHUH� SODFHG� LQWR� D� WUXVW�

DFFRXQW�PDQDJHG�E\�&RQWLQHQWDO�IRU�WKH�EHQHILW�RI�WKH�SXEOLF�VWRFNKROGHUV��WKH�³7UXVW�$FFRXQW´���

��� 7KH�7UXVW�$FFRXQW�ZDV�HVWDEOLVKHG�SXUVXDQW�WR�WKH�7UXVW��D�WUXH�FRS\�RI�ZKLFK�LV�

DWWDFKHG� KHUHWR� DV� ([KLELW� ³$´�� 3XUVXDQW� WR� WKH� 7UXVW�� WKH� 7UXVW� )XQGV� ZHUH� ³GHOLYHUHG� WR�

>&RQWLQHQWDO@� WR�EH�GHSRVLWHG�DQG�KHOG� LQ� D� VHJUHJDWHG� WUXVW� DFFRXQW� �� �� �� IRU� WKH�EHQHILW� RI� WKH�

&RPSDQ\�DQG�WKH�KROGHUV�RI�WKH�&RPPRQ�6WRFN�LQFOXGHG�LQ�WKH�8QLWV�LVVXHG�LQ�WKH�>,32@�´�

��� 7KH�7UXVW�SHUPLWWHG�&RQWLQHQWDO�WR�GLVEXUVH�IXQGV�RQO\�LQ�WKH�IRXU�FLUFXPVWDQFHV�

GHVFULEHG�EHORZ��

D� ,Q� WKH� HYHQW� RI� D� EXVLQHVV� FRPELQDWLRQ�� WR� IXQG� WKH� WUDQVDFWLRQ� DQG� WKH�

DVVRFLDWHG�VWRFNKROGHU�UHGHPSWLRQ�UHTXHVWV������L��DQG�7UXVW�$JPW��([��$��

E� ,Q�WKH�HYHQW�WKDW�WKH�'HEWRU�IDLOHG�WR�FRPSOHWH�D�EXVLQHVV�FRPELQDWLRQ��WR�

GLVWULEXWH� WKH� DVVHWV� SUR� UDWD� WR� FRPPRQ� VWRFNKROGHUV�� �� ��M�� DQG� 7UXVW�

$JPW��([��%��,Q�VXFK�FDVH��&RQWLQHQWDO�ZDV�WR�³WUDQVIHU�WKH�WRWDO�SURFHHGV�

LQWR�D�VHJUHJDWHG�DFFRXQW�>IRU@�GLVWULEXWLRQ�WR�WKH�3XEOLF�6WRFNKROGHUV��7UXVW�

$JPW��([��%� �HPSKDVLV�DGGHG���&RQWLQHQWDO�ZDV� WR� VHUYH� DV� WKH� ³3D\LQJ�

$JHQW� RI� UHFRUG´� DQG� DJUHHG� ³WR� GLVWULEXWH� VDLG� IXQGV� GLUHFWO\� WR� WKH�

&RPSDQ\¶V�3XEOLF�6WRFNKROGHUV�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH�7UXVW�

$JUHHPHQW�DQG�WKH�&KDUWHU�´�,G��

F� ,Q�WKH�HYHQW�WKDW�WD[HV�ZHUH�RZHG�RQ�WKH�LQWHUHVW�HDUQHG�LQ�WKH�DFFRXQW��D�

SRUWLRQ�RI�WKH�DFFUXHG�LQWHUHVW�FRXOG�EH�GLVEXUVHG�WR�SD\�WD[HV�VR�ORQJ�DV�WKH��

³SULQFLSDO� DPRXQW� SHU� VKDUH´� GHSRVLWHG� E\� VWRFNKROGHUV� ZRXOG� QRW� EH�

UHGXFHG������M��DQG�7UXVW�$JPW��([��&��
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G� ,Q�WKH�HYHQW�WKDW�WKH�'HEWRU�VRXJKW�DQ�H[WHQVLRQ�RI�WKH�WLPH�WR�FRPSOHWH�D�

EXVLQHVV�FRPELQDWLRQ�DQG�VWRFNKROGHUV�H[HUFLVHG�WKHLU�ULJKW�WR�UHGHHP�WKHLU�

VKDUHV�LQ�FRQQHFWLRQ�ZLWK�WKH�H[WHQVLRQ�SURSRVDO��IXQGV�FRXOG�EH�GLVEXUVHG�

WR�PHHW�WKH�UHGHPSWLRQ�UHTXHVWV������N��DQG�7UXVW�$JPW��([��'��,Q�VXFK�FDVH��

&RQWLQHQWDO�ZDV�UHTXLUHG�WR�WUDQVIHU�IXQGV�WR�D�³VHJUHJDWHG�DFFRXQW�������IRU�

GLVWULEXWLRQ�WR�WKH�>V@WRFNKROGHUV�ZKR�KDYH�UHTXHVWHG�UHGHPSWLRQ�RI�WKHLU�

>F@RPPRQ�>V@WRFN�´�

��� &RQWLQHQWDO�H[SUHVVO\�DJUHHG�WR�³>Q@RW�PDNH�DQ\�ZLWKGUDZDOV�RU�GLVWULEXWLRQV�IURP�

WKH�7UXVW�$FFRXQW�RWKHU� WKDQ�SXUVXDQW� WR�6HFWLRQ���L��� �M��RU� �N��´�DV�RXWOLQHG�DERYH��6HH�7UXVW�

$JPW������O���

��� 7R�SURYLGH�ZRUNLQJ�FDSLWDO�RXWVLGH�RI�WKH�7UXVW�$FFRXQW�QHFHVVDU\�WR�VHDUFK�IRU�D�

PHUJHU�SDUWQHU��WKH�6SRQVRU�DJUHHG�WR�SURYLGH�WKH�'HEWRU�ZLWK�D�SURPLVVRU\�QRWH�RI�XS�WR�����������

SXUFKDVHG�����PLOOLRQ�³)RXQGHU�6KDUHV´�IRU����������DQG�SURYLGHG�FHUWDLQ�ZRUNLQJ�FDSLWDO�ORDQV��

DOO�RI�ZKLFK�ZHUH�WR�EH�XVHG�WR�SURYLGH�WKH�'HEWRU�ZLWK�ZRUNLQJ�FDSLWDO��,Q�DGGLWLRQ�����������

IURP�WKH�LQLWLDO�SULYDWH�ZDUUDQW�VDOH�ZDV�UHVHUYHG�RXWVLGH�RI�WKH�7UXVW�$FFRXQW�IRU�XVH�DV�ZRUNLQJ�

FDSLWDO��

��� 7KH�6SRQVRU�DJUHHG�WR�LQGHPQLI\�WKH�'HEWRU�IRU�DQ\�H[FHVV�H[SHQVHV�LQFXUUHG�E\�

WKH�'HEWRU�GXULQJ�LWV�VHDUFK��

&� 7KH�63$&�)DLOV�7R�&RPSOHWH�$�%XVLQHVV�&RPELQDWLRQ�$QG�:LQGV�'RZQ�

��� 7KURXJKRXW�������WKH�6SRQVRU�DQG�'HEWRU�VHDUFKHG�IRU�D�EXVLQHVV�FRPELQDWLRQ�EXW�

ZHUH�XQDEOH�WR�ILQG�D�ZLOOLQJ�PHUJHU�SDUWQHU���

��� ,Q�-XO\�������ZLWK�QR�GHDO�LQ�KDQG��WKH�'HEWRU¶V�%RDUG�RI�'LUHFWRUV��WKH�³%RDUG´��

EHJDQ� WR� GLVFXVV� WKH� SRVVLELOLW\� RI� REWDLQLQJ� DQ� H[WHQVLRQ� RI� WKH�PHUJHU� GHDGOLQH��ZKLFK� WKH\�

XOWLPDWHO\�SURSRVHG�WR�VWRFNKROGHUV��$URXQG�WKLV�WLPH��DQG�XQEHNQRZQVW�WR�VWRFNKROGHUV��FHUWDLQ�
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FUHGLWRUV�RI�WKH�'HEWRU�EHJDQ�WR�GHPDQG�SD\PHQW�IRU�RXWVWDQGLQJ�ELOOV�WKDW�WKH�6SRQVRU�KDG�IDLOHG�

WR�SD\��

��� $W�D� VSHFLDO� VWRFNKROGHU�PHHWLQJ�RQ�2FWREHU����������� VWRFNKROGHUV�YRWHG�RQ�D�

SURSRVDO�WR�H[WHQG�WKH�GDWH�E\�ZKLFK�WKH�'HEWRU�KDG�WR�FRQVXPPDWH�D�EXVLQHVV�FRPELQDWLRQ�IURP�

2FWREHU����������WR�$SULO�����������,Q�FRQQHFWLRQ�ZLWK�WKH�YRWH��VWRFNKROGHUV�ZHUH�DOVR�SURYLGHG�

WKH�RSSRUWXQLW\�WR�UHGHHP�WKHLU�VKDUHV�IRU�D�SUR�UDWD�VKDUH�RI�WKH�7UXVW�$FFRXQW�UDWKHU�WKDQ�UHPDLQ�

LQYHVWHG�GXULQJ�WKH�H[WHQGHG�VHDUFK��

��� $OWKRXJK�VWRFNKROGHUV�DSSURYHG�WKH�H[WHQVLRQ�SURSRVDO��WKH�YDVW�PDMRULW\����������

H[HUFLVHG�WKHLU�ULJKW�WR�UHGHHP�WKHLU�VKDUHV�LQ�H[FKDQJH�IRU�D�SUR�UDWD�VKDUH�RI�WKH�7UXVW�$FFRXQW��

ZKLFK� OHIW� LQVXIILFLHQW� IXQGV� LQ� WKH� 7UXVW� $FFRXQW� IRU� WKH�'HEWRU� WR� FRQWLQXH� LWV� VHDUFK� IRU� D�

EXVLQHVV�FRPELQDWLRQ��

��� $V�D�UHVXOW��RQ�1RYHPEHU�����������WKH�'HEWRU�GLVFORVHG�WKDW�WKH�H[WHQVLRQ�SURSRVDO�

ZDV�FDQFHOOHG��)XUWKHU��EHFDXVH�WKH�'HEWRU�KDG�QRW�FRPSOHWHG�D�EXVLQHVV�FRPELQDWLRQ�E\�LWV����

PRQWK� GHDGOLQH� �2FWREHU� ���� ������� LW� VWDWHG� WKDW� LW� ZRXOG� SURFHHG� XQGHU� LWV� $UWLFOHV� RI�

,QFRUSRUDWLRQ�WR�FHDVH�RSHUDWLRQV��GLVVROYH��DQG�OLTXLGDWH��

��� 2Q�RU�DURXQG�'HFHPEHU����������WKH�'HEWRU�UHGHHPHG�DOO�RXWVWDQGLQJ�3XEOLF�6KDUHV�

DQG�GLVWULEXWHG�SUR�UDWD�WR�VWRFNKROGHUV�WKH�7UXVW�)XQGV��ZKLFK�KDG�JURZQ�WR�DSSUR[LPDWHO\������

PLOOLRQ�DV�D�UHVXOW�RI�LQWHUHVW��

��� 3XUVXDQW�WR�WKH�7UXVW��&RQWLQHQWDO�DUUDQJHG�IRU�SD\PHQW�RI�WKH�7UXVW�)XQGV�GLUHFWO\�

WR� SXEOLF� VWRFNKROGHUV� WKURXJK� 7KH� 'HSRVLWRU\� 7UXVW� &RPSDQ\� �³'7&´��� ZKLFK� SURYLGHV�

UHFRUGNHHSLQJ��FOHDULQJ��DQG�VHWWOHPHQW�VHUYLFHV�IRU�WKH�YDVW�PDMRULW\�RI�VHFXULWLHV�WUDQVDFWLRQV�LQ�

WKH�8QLWHG�6WDWHV��
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��� 7KH� 7UXVW� )XQGV�ZHUH� WUDQVIHUUHG� WR� SXEOLF� VWRFNKROGHUV� WKURXJK�'7&� DQG� WKH�

YDULRXV�ILQDQFLDO�LQVWLWXWLRQV�DQG�LQWHUPHGLDULHV�WKURXJK�ZKLFK�VWRFNKROGHUV�KHOG�WKHLU�VKDUHV��VXFK�

DV�EDQNV��EURNHUV��ILQDQFLDO�DGYLVHUV��DQG�GHILQHG�FRQWULEXWLRQ�SODQV��

'� 7KH�&UHGLWRUV��3ULRU�/LWLJDWLRQ��$QG�7KH�,QYROXQWDU\�3HWLWLRQ�

��� :KLOH�VHDUFKLQJ�IRU�D�EXVLQHVV�FRPELQDWLRQ�LQ�������WKH�6SRQVRU�FDXVHG�WKH�63$&�

WR� LQFXU� VHUYLFH� SURYLGHU� H[SHQVHV� LQ� H[FHVV� RI� LWV� DYDLODEOH� FDVK�� 3XEOLF� VWRFNKROGHUV� KDG� QR�

FRQWURO�RYHU��RU�FRQWHPSRUDQHRXV�NQRZOHGJH�RI��WKH�'HEWRU¶V�RSHUDWLRQV�RU�H[SHQVHV��

��� ,Q�PLG������� YDULRXV� RI�'HEWRU¶V� VHUYLFH� SURYLGHUV� �WKH� ³&UHGLWRUV´��� LQFOXGLQJ�

%HUNRZLW]� 3ROODFN�%UDQW�$GYLVRUV� DQG�$FFRXQWDQWV�� //3� �³%HUNRZLW]��� (IIHFWXV�*URXS�� //&�

�³(IIHFWXV´���DQG�&DUJDV�6\VWHPV��,QF���³&DUJDV´���EHJDQ�WR�PDNH�HIIRUWV�WR�REWDLQ�SD\PHQW�IRU�

SXUSRUWHGO\�RXWVWDQGLQJ�ELOOV��%HUNRZLW]��IRU�LWV�SDUW��UHWDLQHG�WKH�ODZ�ILUP�RI�%HUJHU�6LQJHUPDQ�

WR�VHQG�D�GHPDQG�OHWWHU�WR�WKH�'HEWRU�DQG�KDQGOH�FROOHFWLRQV�HIIRUWV��

��� 7RJHWKHU��%HUNRZLW]��(IIHFWXV�DQG�&DUJDV�FODLP�WR�EH�RZHG�VOLJKWO\�PRUH�WKDQ����

PLOOLRQ��7R�GDWH��WRWDO�VXEPLWWHG�FODLPV�LQ�WKLV�SURFHHGLQJ�WRWDO�RQO\������PLOOLRQ��

��� 2Q�)HEUXDU\��������²L�H���PRQWKV�DIWHU�WKH�GLVWULEXWLRQ�RI�WKH�7UXVW�)XQGV��ZKLFK�

QR�&UHGLWRU�FKDOOHQJHG�RU�VRXJKW�WR�KDYH�HQMRLQHG²%HUNRZLW]��(IIHFWXV�DQG�&DUJDV��UHSUHVHQWHG��

LQ�SDUW��E\�%HUJHU�6LQJHUPDQ��ILOHG�DQ�LQYROXQWDU\�SHWLWLRQ��WKH�³3HWLWLRQ´��DJDLQVW�WKH�'HEWRU�XQGHU�

&KDSWHU���RI�7LWOH�����

��� 2Q�0DUFK����������WKH�&RXUW�HQWHUHG�WKH�2UGHU�IRU�5HOLHI��(&)�����2Q�0DUFK����

������5REHUW�$QJXHLUD�ZDV�DSSRLQWHG�DV�7UXVWHH��(&)������

(� 7KH�7UXVWHH�+LUHV�%HUJHU�6LQJHUPDQ�//3�2Q�&RQWLQJHQF\�7R��
5HFRYHU�7KH�Entire Redemption Amount�)URP�7KH�3XEOLF�6WRFNKROGHUV�

��� 2Q�0DUFK���������²RQO\�IRXU�GD\V�DIWHU�KLV�DSSRLQWPHQW�DV�7UXVWHH��WKH�7UXVWHH�

DSSOLHG�IRU�DSSURYDO� WR�KLUH� WKH� ODZ�ILUP�RI�%HUJHU�6LQJHUPDQ�³DV�VSHFLDO� OLWLJDWLRQ�FRXQVHO� WR�
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LQYHVWLJDWH�DQG��LI�DSSURSULDWH��SXUVXH�DQ\�DQG�DOO�FODLPV�RU�FDXVHV�RI�DFWLRQ�RI�WKH�>H@VWDWH�´��(&)�

����7KH�&RXUW�DSSURYHG�WKH�DSSOLFDWLRQ�RQ�$SULO������������(&)�����

��� %HUJHU�6LQJHUPDQ¶V�FRQWLQJHQF\�DUUDQJHPHQW�SURYLGHV� WKDW� LW�ZLOO�EH�HQWLWOHG� WR�

EHWZHHQ�����DQG�����RI�DQ\�JURVV�UHFRYHU\�DFKLHYHG��GHSHQGLQJ�RQ�WKH�SURFHGXUDO�VWDJH�RI�WKH�

FDVH�DW�WKH�WLPH�RI�UHFRYHU\��

��� 2Q� -DQXDU\� ���� ������ %HUJHU� 6LQJHUPDQ� VHQW� D� ³'HPDQG� IRU� 3D\PHQW� DQG� WR�

3UHVHUYH� 'RFXPHQWV´� WR� 3ODLQWLII� �WKH� ³'HPDQG´�� �ILOHG� KHUHZLWK� DV� ([KLELW� ³%´��� ZKLFK�

GHPDQGHG�WKH�UHWXUQ�RI�WKH�HQWLUH�DPRXQW�UHFHLYHG�E\�3ODLQWLII�DQG�RU�LWV�FOLHQWV�LQ�FRQQHFWLRQ�ZLWK�

WKH�'HEWRU¶V�UHGHPSWLRQ�RI�LWV�3XEOLF�6KDUHV��GHVSLWH�WKDW�WKH�7UXVW�)XQGV�KDG�EHHQ�KHOG�LQ�WUXVW�

IRU�WKH�VROH�EHQHILW�RI�KROGHUV�RI�3XEOLF�6KDUHV�VLQFH�WKH�,32���

��� 7KH�'HPDQG�VWDWHG��

%DVHG�RQ� WKH�'HEWRU¶V�ERRN�DQG� UHFRUGV� DQG� WKH�7UXVWHH¶V� UHVHDUFK� WR�GDWH�� WKH�
DPRXQW� RI� WKH�5HGHPSWLRQ�7UDQVIHU� WKDW� \RX� UHFHLYHG� DQG� RZH� WR� WKH�'HEWRU¶V�
EDQNUXSWF\�HVWDWH�LV��������������EDVHG�RQ�D�UHGHPSWLRQ�RI�SULFH�RI��������������
SHU�VKDUH����������
�
7R� HQFRXUDJH� D� VSHHG\� DQG� HIILFLHQW� UHVROXWLRQ� RI� WKLV� PDWWHU� SULRU� WR� WKH�
FRPPHQFHPHQW�RI� OLWLJDWLRQ�DJDLQVW�\RX�� WKH�7UXVWHH�ZLOO�DFFHSW������������� LQ�
IXOO�VDWLVIDFWLRQ�RI�WKH�DPRXQWV�FODLPHG��LI�SDLG�ZLWKLQ�ILIWHHQ������GD\V�RI�WKH�GDWH�
RI�WKLV�OHWWHU��7KLV�UHSUHVHQWV�D�����GLVFRXQW�RI�WKH�DPRXQW�IRU�ZKLFK�WKH�7UXVWHH�
PD\�VXH�LI�WKLV�PDWWHU�LV�QRW�UHVROYHG��
�
$FFRUGLQJO\�� WKH� 7UXVWHH� GHPDQGV� SD\PHQW� RI� ������������ LQ� LPPHGLDWHO\�
DYDLODEOH�8�6��IXQGV��SD\DEOH�WR�WKH�³%HUJHU�6LQJHUPDQ�//3�7UXVW�$FFRXQW�´�DQG�
GLUHFWHG�WR�P\�DWWHQWLRQ��ZLWKLQ����GD\V�RI�WKH�GDWH�RI�WKLV�OHWWHU��,Q�WKH�DEVHQFH�RI�
D� WLPHO\�� FRQIRUPLQJ� SD\PHQW�� RXU� ILUP�� RQ� EHKDOI� RI� WKH� 7UXVWHH�� ZLOO� WDNH�
DSSURSULDWH�DFWLRQ��LQFOXGLQJ�WKH�ILOLQJ�RI�DQ�DGYHUVDU\�FRPSODLQW�FRPPHQFLQJ�D�
ODZVXLW�DJDLQVW�\RX�VHHNLQJ� UHFRYHU\�RI� DOO� VXPV�GXH��SOXV�SUHMXGJPHQW� LQWHUHVW�
VLQFH�WKH�GDWH�RI�WKH�WUDQVIHU��DORQJ�ZLWK�DOO�DWWRUQH\V¶�IHHV�DQG�FRVWV��
�
��� 7KH� 'HPDQG� OLNHZLVH� DWWDFKHG� D� GUDIW� $GYHUVDU\� &RPSODLQW� �ILOHG� KHUHZLWK� DV�

([KLELW�³&´��ZKLFK�VHW�IRUWK��DPRQJ�RWKHU�WKLQJV��FODLPV�IRU�³DYRLGDQFH�RI�IUDXGXOHQW�WUDQVIHU´�

SXUVXDQW�WR����8�6�&��������D�����$��DQG����8�6�&��������D�����%���
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��� 3ODLQWLII� KDV� EHHQ� LQIRUPHG� WKDW� GR]HQV� RI� LGHQWLFDOO\� VLWXDWHG� �DQG� LQQRFHQW��

VWRFNKROGHUV�KDYH�UHFHLYHG�PDWHULDOO\�LGHQWLFDO�OHWWHUV�DQG�GUDIW�FRPSODLQWV�VHHNLQJ�WKH�UHWXUQ�RI�

WKH�HQWLUH�DPRXQWV�UHFHLYHG�LQ�FRQQHFWLRQ�ZLWK�WKH�UHGHPSWLRQ�RI�WKH�3XEOLF�6KDUHV��L�H���LQ�RUGHU�

WR� UHFRYHU� IXQGV� VXIILFLHQW� WR� FRYHU� DSSUR[LPDWHO\� ����� PLOOLRQ� LQ� SXUSRUWHG� FODLPV�� %HUJHU�

6LQJHUPDQ�LV�DWWHPSWLQJ�WR�FODZ�EDFN������PLOOLRQ�LQ�SURWHFWHG�DPRXQWV�KHOG�LQ�WUXVW�DQG�SURSHUO\�

UHWXUQHG�WR�VWRFNKROGHUV���

��� :HUH�LW�WR�EH�VXFFHVVIXO�LQ�GRLQJ�VR��LW�ZRXOG�SXUSRUWHGO\�EH�HQWLWOHG�WR�EHWZHHQ�

����PLOOLRQ�DQG�����PLOOLRQ�LQ�FRQWLQJHQF\�IHHV�DORQH��PHDQLQJ�%HUJHU�6LQJHUPDQ¶V�IHHV�ZRXOG�

EH� EHWZHHQ� ��� DQG� ��� WLPHV� WKH� DPRXQW� RI� FUHGLWRU� FODLPV� WKH\� SXUSRUWHGO\�ZHUH� UHWDLQHG� WR�

UHFRYHU��DQG�WKH�63$&¶V�SXEOLF�VKDUHKROGHUV�ZRXOG�EH�OHIW�ZLWK�WHQV�RI�PLOOLRQV�RI�GROODUV�LQ�ORVVHV�

IURP�WKHLU�SXUFKDVHV�RI�3XEOLF�6KDUHV�GHVSLWH�D�JXDUDQWHH�WKDW�WKHLU�LQYHVWPHQW�ZRXOG�EH�UHWXUQHG�

WR�WKHP��ZLWK�LQWHUHVW��LI�WKH�63$&�IDLOHG�WR�FRPSOHWH�D�EXVLQHVV�FRPELQDWLRQ���

��� 6XFK�DQ�RXWFRPH�ZRXOG�HIIHFW�D�PDVVLYH�DQG�VHQVHOHVV�WUDQVIHU�RI�PRQH\�IURP�WKH�

63$&¶V�LQQRFHQW�SXEOLF�VWRFNKROGHUV�WR�WKH�ODZ�ILUP�RI�%HUJHU�6LQJHUPDQ��DOO�SXUSRUWHGO\�LQ�DQ�

HIIRUW�WR�SD\�FUHGLWRUV�WKDW�VWRFNKROGHUV�KDG�QRWKLQJ�WR�GR�ZLWK�DQG�WKDW�WRRN�QR�DFWLRQ�NQRZLQJ�

WKDW�WKH�7UXVW�)XQG�ZRXOG�EH�ULJKWIXOO\�GLVWULEXWHG�WR�WKH�SXEOLF�VWRFNKROGHUV��

��� 7KH�7UXVWHH¶V�GHPDQG�� LI�FDUULHG�RXW�� LV�XQSUHFHGHQWHG�DQG�� LI�SHUPLWWHG��ZRXOG�

XQGHUPLQH�WKH�IXQGDPHQWDO�VRXQGQHVV�RI�WKH�63$&�PRGHO��ZKLFK��DV�WKH�FUHGLWRUV�KDYH�NQRZQ�DW�

DOO�WLPHV��LQFOXGLQJ�DW�WKH�WLPH�RI�HQJDJHPHQW�E\�WKH�6SRQVRU��UHOLHV�RQ�WKH�VDQFWLW\�RI�D�63$&¶V�

WUXVW�DFFRXQW�WR�HQVXUH�WKDW�VXFK�DPRXQWV�DUH�QRW� WR�EH�XVHG�IRU�DQ\�FRUSRUDWH�SXUSRVH�RU�GHEW�

XQOHVV�DQG�XQWLO�D�EXVLQHVV�FRPELQDWLRQ�LV�FRPSOHWHG��
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'HFODUDWRU\�-XGJPHQW�7KDW�7KH�7UXVW�)XQGV��
:HUH�1HYHU�3URSHUW\�2I�7KH�(VWDWH�$QG�$UH�2WKHUZLVH��
3URWHFWHG�%\�/DZ�$QG�(TXLW\�)URP�3UHIHUHQFH�&ODLPV�

�
��� 3ODLQWLII�UHSHDWV�DQG�UHDOOHJHV�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�WKH�SDUDJUDSKV�DERYH�DV�LI�

IXOO\�VHW�IRUWK�KHUHLQ��

��� 3URSHUW\�RI�D�EDQNUXSWF\�HVWDWH�LV�GHILQHG�E\����8�6�&�������D���7KH�H[WHQW�RI�D�

EDQNUXSWF\�HVWDWH¶V�LQWHUHVW�LQ�SURSHUW\�LV�WKH�VDPH�DV�WKH�H[WHQW�RI�WKH�GHEWRU¶V�LQWHUHVW�LQ�SURSHUW\�

H[LVWLQJ�DW�WKH�WLPH�RI�WKH�EDQNUXSWF\�ILOLQJ��,I��DW�WKH�WLPH�RI�WKH�EDQNUXSWF\�ILOLQJ��WKH�GHEWRU�KDV�

D� OLPLWHG� LQWHUHVW� LQ� DQ� DVVHW�� LW� LV� WKDW� OLPLWHG� LQWHUHVW� LQ� WKH� DVVHW� WKDW� LV� WKH� SURSHUW\� RI� WKH�

EDQNUXSWF\�HVWDWH��:KHUH�WKH�HVWDWH�KROGV�RQO\�EDUH�OHJDO�WLWOH��EXW�QR�HTXLWDEOH�LQWHUHVW�LQ�SURSHUW\�

RI�WKH�HVWDWH�������G��OLPLWV�WKH�HVWDWH¶V�LQWHUHVW�LQ�WKH�SURSHUW\�WR�VXFK�EDUH�OHJDO�WLWOH��EXW�QRW�DQ\�

IXUWKHU�HTXLWDEOH�WLWOH��

��� 'HIHQGDQW�DVVHUWV�ERWK�D�OHJDO�DQG�HTXLWDEOH�LQWHUHVW�LQ�WKH�7UXVW�)XQGV�UHWXUQHG�WR�

3ODLQWLII�DQG�RWKHUV��+RZHYHU��DV�RI�WKH�GDWH�RI�WKH�ILOLQJ�RI�WKH�SHWLWLRQ��WKH�EDQNUXSWF\�HVWDWH¶V²

DQG�WKHUHIRUH�WKH�'HIHQGDQW¶V�LQWHUHVW�LQ�DQ\�WUDQVIHUV�PDGH�SULRU�WR�WKH�ILOLQJ�RI�WKH�SHWLWLRQ²

FRQVLVWHG��DW�EHVW��RI�EDUH�OHJDO�WLWOH�ZLWK�UHVSHFW�WR�WKH�7UXVW�)XQGV�DQG�QR�FRUUHVSRQGLQJ�HTXLW\�

LQWHUHVW�� 7KHUHIRUH�� 'HIHQGDQW� LQFRUUHFWO\� DVVHUWV� WKDW� VXFK� WUDQVIHUV�� LQFOXGLQJ� WKH� WUDQVIHU� WR�

3ODLQWLII��DUH�UHFRYHUDEOH�XQGHU�RQH�RU�PRUH�VXEVHFWLRQV�RI�&KDSWHU���RI�7LWOH�����8�6�&��

��� 3XUVXDQW�WR������DQG����8�6�&����������3ODLQWLII�VHHNV�D�GHFODUDWLRQ�IURP�WKLV�&RXUW�

WKDW�WKH�7UXVW�)XQGV�ZHUH�QRW�SDUW�RI�'HEWRU¶V�HVWDWH��DQG�DUH�WKHUHIRUH�QRW�VXEMHFW�WR�UHFRYHU\�E\�

WKH�'HIHQGDQW�XQGHU�DQ\�FKDSWHU�RI�WKH�%DQNUXSWF\�&RGH�

��� ,Q�WKH�DOWHUQDWLYH��HYHQ�LI�WKH�&RXUW�GHFOLQHV�WR�ILQG�WKDW�WKH�7UXVW�)XQGV�ZHUH�QRW�

SDUW� RI� WKH� 'HEWRU¶V� HVWDWH�� WKHQ� 3ODLQWLII� LV� HQWLWOHG� WR� GHFODUDWRU\� MXGJPHQW� KROGLQJ� WKDW� WKH�
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'HEWRU¶V�WUDQVIHU�RI�WKH�7UXVW�)XQGV�WR�3ODLQWLII�DQG�RWKHU�SXEOLF�VWRFNKROGHUV�LV�SURWHFWHG�E\�ODZ�

DQG� HTXLW\� IURP� WKH� 7UXVWHH¶V� DYRLGDQFH� FODLPV�� LQFOXGLQJ� E\� ��� 8�6�&�$�� �� ����H�� DQG� ���

8�6�&�$��������E������

��� %HFDXVH� RI� WKH� 'HIHQGDQW¶V� GHPDQG� IRU� WKH� UHWXUQ� RI� WKH� 7UXVW� )XQGV� DQG� WKH�

LPPLQHQW�OHJDO�DFWLRQ�DJDLQVW�QXPHURXV�VWRFNKROGHUV��WKHUH�LV�DQ�DFWXDO�DQG�VXEVWDQWLDO�FRQWURYHUV\�

EHWZHHQ�WKH�'HIHQGDQW�DQG�3ODLQWLII��ZKLFK�KDYH�DGYHUVH�OHJDO�LQWHUHVWV�ZLWK�UHVSHFW�WR�WKH�7UXVW�

)XQGV�DQG�WKH�UHGHPSWLRQ�RI�'HEWRU¶V�3XEOLF�6KDUHV����

��� $FFRUGLQJO\��3ODLQWLII�LV�HQWLWOHG�WR�D�GHFODUDWRU\�MXGJPHQW�WKDW�WKH�WUDQVIHU�RI�7UXVW�

)XQGV�LV�QRW�DYRLGDEOH�XQGHU�DQ\�FKDSWHU�RI�WKH�%DQNUXSWF\�&RGH��

��� 6XFK�D�GHFODUDWLRQ�ZLOO� SUHYHQW� WKH� LQFXUVLRQ�RI� H[FHVVLYH� DWWRUQH\¶V� IHHV� LQ� WKH�

SXUVXLW�RI�UHFRYHULHV�WKDW�ZHUH�QHYHU�SURSHUW\�RI�WKH�HVWDWH�DQG�ZLOO�SURYLGH�PXFK�QHHGHG�JXLGDQFH�

DV�WR�SRWHQWLDO�IXUWKHU�OLWLJDWLRQ�DJDLQVW�RWKHU�VWRFNKROGHUV�UHJDUGLQJ�VXEVWDQWLDOO\�LGHQWLFDO�OHJDO�

LVVXHV��

35$<(5�)25�5(/,()�

:+(5()25(��3ODLQWLII�GHPDQGV�MXGJPHQW�DV�IROORZV��

$� 'HFODULQJ�WKDW�WKH�7UXVW�)XQGV�DUH�QRW�QRZ��DQG�QHYHU�ZHUH��SURSHUW\�RI�WKH�HVWDWH��

%� 'HFODULQJ� WKDW� WKH�7UXVW�)XQGV�DUH�SURWHFWHG�E\� ODZ�DQG�HTXLW\� IURP�SUHIHUHQFH�

FODLPV��

&� 'HFODULQJ�WKDW�WKH�7UXVWHH�KDV�QR�OHJDO�FODLP�V��RU�RWKHU�HQWLWOHPHQW�WR�WKH�7UXVW�

)XQGV��

'� *UDQWLQJ�DQ\�DGGLWLRQDO�H[WUDRUGLQDU\��HTXLWDEOH�DQG�LQMXQFWLYH�UHOLHI�WR�WKH�IXOOHVW�

H[WHQW�SHUPLWWHG�E\�ODZ�DQG�RU�HTXLW\�DQG�FRQVLVWHQW�ZLWK�WKH�DOOHJDWLRQV�DERYH��

(� $ZDUGLQJ�3ODLQWLII� WKH� FRVWV� RI� WKH� DFWLRQ�� LQFOXGLQJ� UHDVRQDEOH� DWWRUQH\V¶� IHHV��

DFFRXQWDQWV¶�IHHV��FRQVXOWDQWV¶�IHHV��DQG�H[SHUWV¶�IHHV��FRVWV��DQG�H[SHQVHV��DQG�
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� ���

)� *UDQWLQJ�VXFK�IXUWKHU�UHOLHI�DV�WKH�&RXUW�GHHPV�MXVW�DQG�HTXLWDEOH��

�

'DWHG��)HEUXDU\���������� �V��5REHUW�3��&KDUERQQHDX� � �
$*(17,6�/$:�
5REHUW�3��&KDUERQQHDX��
���$OPHULD�$YH��
0LDPL��)ORULGD�������
USF#DJHQWLVODZ�FRP�
���������������
�

� 0255,6�.$1',129�//3�
$DURQ�7��0RUULV��SUR�KDF�IRUWKFRPLQJ��
$QGUHZ�:��5REHUWVRQ��SUR�KDF�IRUWKFRPLQJ��
-RQDWKDQ�9RHJHOH��SUR�KDF�IRUWKFRPLQJ��
����%URDGZD\���WK�)ORRU�
1HZ�<RUN��1HZ�<RUN�������
DDURQ#PRND�ODZ�
DQGUHZ#PRND�ODZ�
MRQDWKDQ#PRND�ODZ�
���������������

� �
� $WWRUQH\V�IRU�3ODLQWLII�

�
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Exhibit 10.3
 

INVESTMENT MANAGEMENT TRUST AGREEMENT
�

7KLV�,QYHVWPHQW�0DQDJHPHQW�7UXVW�$JUHHPHQW��WKLV�³Agreement´��LV�PDGH�HIIHFWLYH�DV�RI�>BBBBB@��������E\�DQG�EHWZHHQ
,QGXVWULDO�+XPDQ�&DSLWDO��,QF���D�'HODZDUH�FRUSRUDWLRQ��WKH�³Company´���DQG�&RQWLQHQWDO�6WRFN�7UDQVIHU�	�7UXVW�&RPSDQ\��D�1HZ
<RUN�FRUSRUDWLRQ��WKH�³Trustee´��
�

:+(5($6��WKH�&RPSDQ\¶V�UHJLVWUDWLRQ�VWDWHPHQW�RQ�)RUP�6����)LOH�1R��������������WKH�³Registration�Statement´��DQG
SURVSHFWXV��WKH�³Prospectus´��IRU�WKH�LQLWLDO�SXEOLF�RIIHULQJ��WKH�³Offering´��RI�WKH�&RPSDQ\¶V�XQLWV��WKH�³Units´���HDFK�RI�ZKLFK
FRQVLVWV�RI�RQH�VKDUH�RI�WKH�&RPSDQ\¶V�FRPPRQ�VWRFN��SDU�YDOXH���������SHU�VKDUH��WKH�³Common Stock´���DQG�RQH�UHGHHPDEOH
ZDUUDQW��HDFK�ZDUUDQW�HQWLWOLQJ�WKH�KROGHU�WKHUHRI�WR�SXUFKDVH�RQH�VKDUH�RI�&RPPRQ�6WRFN��KDV�EHHQ�GHFODUHG�HIIHFWLYH�DV�RI�WKH
GDWH�KHUHRI�E\�WKH�8�6��6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��DQG
�

:+(5($6�� WKH� &RPSDQ\� KDV� HQWHUHG� LQWR� DQ� 8QGHUZULWLQJ� $JUHHPHQW� �WKH� ³Underwriting� Agreement´�� ZLWK
$�*�3��$OOLDQFH�*OREDO�3DUWQHUV�DV�UHSUHVHQWDWLYH��WKH�³Representative´��RI� WKH�VHYHUDO�XQGHUZULWHUV��WKH�³Underwriters´��QDPHG
WKHUHLQ��DQG
�

:+(5($6��DV�GHVFULEHG� LQ� WKH�3URVSHFWXV���������������RI� WKH�JURVV�SURFHHGV�RI� WKH�2IIHULQJ�DQG�VDOH�RI� WKH�3ULYDWH
3ODFHPHQW�:DUUDQWV� �DV� GHILQHG� LQ� WKH�8QGHUZULWLQJ�$JUHHPHQW�� �RU� ������������� LI� WKH�8QGHUZULWHUV¶� RYHU�DOORWPHQW� RSWLRQ� LV
H[HUFLVHG�LQ�IXOO��ZLOO�EH�GHOLYHUHG�WR�WKH�7UXVWHH�WR�EH�GHSRVLWHG�DQG�KHOG�LQ�D�VHJUHJDWHG�WUXVW�DFFRXQW�ORFDWHG�DW�DOO�WLPHV�LQ�WKH
8QLWHG�6WDWHV��WKH�³Trust�Account´��IRU�WKH�EHQHILW�RI�WKH�&RPSDQ\�DQG�WKH�KROGHUV�RI�WKH�&RPPRQ�6WRFN�LQFOXGHG�LQ�WKH�8QLWV
LVVXHG� LQ� WKH�2IIHULQJ� DV� KHUHLQDIWHU� SURYLGHG� �WKH� DPRXQW� WR� EH� GHOLYHUHG� WR� WKH�7UXVWHH� �DQG� DQ\� LQWHUHVW� VXEVHTXHQWO\� HDUQHG
WKHUHRQ�� LV� UHIHUUHG� WR� KHUHLQ� DV� WKH� ³Property,´� WKH� VWRFNKROGHUV� IRU�ZKRVH� EHQHILW� WKH� 7UXVWHH� VKDOO� KROG� WKH� 3URSHUW\�ZLOO� EH
UHIHUUHG� WR� DV� WKH� ³Public� Stockholders,´� DQG� WKH� 3XEOLF� 6WRFNKROGHUV� DQG� WKH� &RPSDQ\� ZLOO� EH� UHIHUUHG� WR� WRJHWKHU� DV� WKH
³Beneficiaries´���DQG

��
:+(5($6�� WKH� &RPSDQ\� DQG� WKH� 7UXVWHH� GHVLUH� WR� HQWHU� LQWR� WKLV� $JUHHPHQW� WR� VHW� IRUWK� WKH� WHUPV� DQG� FRQGLWLRQV

SXUVXDQW�WR�ZKLFK�WKH�7UXVWHH�VKDOO�KROG�WKH�3URSHUW\�
�

12:�7+(5()25(��,7�,6�$*5(('�
�

�������$JUHHPHQWV�DQG�&RYHQDQWV�RI�7UXVWHH��7KH�7UXVWHH�KHUHE\�DJUHHV�DQG�FRYHQDQWV�WR�
�

�D�� +ROG� WKH� 3URSHUW\� LQ� WUXVW� IRU� WKH� %HQHILFLDULHV� LQ� DFFRUGDQFH� ZLWK� WKH� WHUPV� RI� WKLV� $JUHHPHQW� LQ� WKH� 7UXVW
$FFRXQW�HVWDEOLVKHG�E\�WKH�7UXVWHH�LQ�WKH�8QLWHG�6WDWHV�DW�-�3��0RUJDQ�&KDVH�%DQN��1�$���RU�DW�DQRWKHU�8�6��FKDUWHUHG�FRPPHUFLDO
EDQN�ZLWK� FRQVROLGDWHG� DVVHWV� RI� �����ELOOLRQ�RU�PRUH�� DQG� DW� D� EURNHUDJH� LQVWLWXWLRQ� VHOHFWHG�E\� WKH�7UXVWHH� WKDW� LV� UHDVRQDEO\
VDWLVIDFWRU\�WR�WKH�&RPSDQ\�
�

�E��0DQDJH��VXSHUYLVH�DQG�DGPLQLVWHU�WKH�7UXVW�$FFRXQW�VXEMHFW�WR�WKH�WHUPV�DQG�FRQGLWLRQV�VHW�IRUWK�KHUHLQ�
�

�F��,Q�D�WLPHO\�PDQQHU��XSRQ�WKH�ZULWWHQ�LQVWUXFWLRQ�RI�WKH�&RPSDQ\��LQYHVW�DQG�UHLQYHVW�WKH�3URSHUW\�VROHO\�LQ�8QLWHG
6WDWHV�JRYHUQPHQW�VHFXULWLHV�ZLWKLQ�WKH�PHDQLQJ�RI�6HFWLRQ���D������RI�WKH�,QYHVWPHQW�&RPSDQ\�$FW�RI�������DV�DPHQGHG��KDYLQJ�D
PDWXULW\�RI�����GD\V�RU� OHVV��RU� LQ�PRQH\�PDUNHW� IXQGV�PHHWLQJ� WKH�FRQGLWLRQV�RI�SDUDJUDSKV� �G������ �G������ �G�����DQG��G�����RI
5XOH��D���SURPXOJDWHG�XQGHU�WKH�,QYHVWPHQW�&RPSDQ\�$FW�RI�������DV�DPHQGHG��RU�DQ\�VXFFHVVRU�UXOH���ZKLFK�LQYHVW�RQO\�LQ�GLUHFW
8�6�� JRYHUQPHQW� WUHDVXU\� REOLJDWLRQV�� DV� GHWHUPLQHG� E\� WKH�&RPSDQ\�� LW� EHLQJ� XQGHUVWRRG� WKDW� WKH�7UXVW�$FFRXQW�ZLOO� HDUQ� QR
LQWHUHVW�ZKLOH�DFFRXQW�IXQGV�DUH�XQLQYHVWHG�DZDLWLQJ�WKH�&RPSDQ\¶V�LQVWUXFWLRQV�KHUHXQGHU�DQG�WKH�7UXVWHH�PD\�HDUQ�EDQN�FUHGLWV
RU�RWKHU�FRQVLGHUDWLRQ�
�

�G��&ROOHFW�DQG�UHFHLYH��ZKHQ�GXH��DOO�LQWHUHVW�RU�RWKHU�LQFRPH�DULVLQJ�IURP�WKH�3URSHUW\��ZKLFK�VKDOO�EHFRPH�SDUW�RI
WKH�³Property,´�DV�VXFK�WHUP�LV�XVHG�KHUHLQ�
�

�
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�
�H��3URPSWO\�QRWLI\�WKH�&RPSDQ\�DQG�WKH�5HSUHVHQWDWLYH�RI�DOO�FRPPXQLFDWLRQV�UHFHLYHG�E\�WKH�7UXVWHH�ZLWK�UHVSHFW

WR�DQ\�3URSHUW\�UHTXLULQJ�DFWLRQ�E\�WKH�&RPSDQ\�
�

�I��6XSSO\�DQ\�QHFHVVDU\�LQIRUPDWLRQ�RU�GRFXPHQWV�DV�PD\�EH�UHTXHVWHG�E\�WKH�&RPSDQ\��RU�LWV�DXWKRUL]HG�DJHQWV��LQ
FRQQHFWLRQ�ZLWK�WKH�&RPSDQ\¶V�SUHSDUDWLRQ�RI�WKH�WD[�UHWXUQV�UHODWLQJ�WR�DVVHWV�KHOG�LQ�WKH�7UXVW�$FFRXQW�
�

�J��3DUWLFLSDWH�LQ�DQ\�SODQ�RU�SURFHHGLQJ�IRU�SURWHFWLQJ�RU�HQIRUFLQJ�DQ\�ULJKW�RU�LQWHUHVW�DULVLQJ�IURP�WKH�3URSHUW\�LI�
DV�DQG�ZKHQ�LQVWUXFWHG�E\�WKH�&RPSDQ\�WR�GR�VR�
�

�K�� 5HQGHU� WR� WKH� &RPSDQ\� PRQWKO\� ZULWWHQ� VWDWHPHQWV� RI� WKH� DFWLYLWLHV� RI�� DQG� DPRXQWV� LQ�� WKH� 7UXVW� $FFRXQW
UHIOHFWLQJ�DOO�UHFHLSWV�DQG�GLVEXUVHPHQWV�RI�WKH�7UXVW�$FFRXQW�
�

�L��&RPPHQFH�OLTXLGDWLRQ�RI�WKH�7UXVW�$FFRXQW�RQO\�DIWHU�DQG�SURPSWO\�DIWHU��[��UHFHLSW�RI��DQG�RQO\�LQ�DFFRUGDQFH
ZLWK�� WKH� WHUPV� RI� D� OHWWHU� IURP� WKH�&RPSDQ\� �³Termination�Letter´�� LQ� D� IRUP� VXEVWDQWLDOO\� VLPLODU� WR� WKDW� DWWDFKHG� KHUHWR� DV
HLWKHU�([KLELW�$�RU�([KLELW�%��DV�DSSOLFDEOH��VLJQHG�RQ�EHKDOI�RI�WKH�&RPSDQ\�E\�DW�OHDVW�WZR�RI�LWV�&KLHI�([HFXWLYH�2IILFHU��&KLHI
)LQDQFLDO� 2IILFHU�� 3UHVLGHQW�� ([HFXWLYH� 9LFH� 3UHVLGHQW�� 9LFH� 3UHVLGHQW�� 6HFUHWDU\� RU� &KDLUPDQ� RI� WKH� ERDUG� RI� GLUHFWRUV� RI� WKH
&RPSDQ\��WKH�³Board´��RU�RWKHU�DXWKRUL]HG�RIILFHU�RI�WKH�&RPSDQ\��DQG��LQ�WKH�FDVH�RI�D�7HUPLQDWLRQ�/HWWHU�LQ�D�IRUP�VXEVWDQWLDOO\
VLPLODU�WR�WKH�DWWDFKHG�KHUHWR�DV�([KLELW�$��DFNQRZOHGJHG�DQG�DJUHHG�WR�E\�WKH�5HSUHVHQWDWLYH��DQG�FRPSOHWH�WKH�OLTXLGDWLRQ�RI�WKH
7UXVW�$FFRXQW�DQG�GLVWULEXWH�WKH�3URSHUW\�LQ�WKH�7UXVW�$FFRXQW��LQFOXGLQJ�LQWHUHVW�QRW�SUHYLRXVO\�UHOHDVHG�WR�WKH�&RPSDQ\�WR�SD\�LWV
WD[HV��OHVV�XS� WR����������RI� LQWHUHVW� WKDW�PD\�EH�UHOHDVHG� WR� WKH�&RPSDQ\�WR�SD\�GLVVROXWLRQ�H[SHQVHV���RQO\�DV�GLUHFWHG� LQ� WKH
7HUPLQDWLRQ�/HWWHU�DQG�WKH�RWKHU�GRFXPHQWV�UHIHUUHG�WR�WKHUHLQ��RU��\��XSRQ�WKH�GDWH�ZKLFK�LV�WKH�ODWHU�RI��������PRQWKV�DIWHU�WKH
FORVLQJ� RI� WKH� 2IIHULQJ� DQG� ���� VXFK� ODWHU� GDWH� DV� PD\� EH� DSSURYHG� E\� WKH� &RPSDQ\¶V� VWRFNKROGHUV� LQ� DFFRUGDQFH� ZLWK� WKH
&RPSDQ\¶V� DPHQGHG� DQG� UHVWDWHG� FHUWLILFDWH� RI� LQFRUSRUDWLRQ�� DV� DPHQGHG� IURP� WLPH� WR� WLPH� �WKH� ³Charter´��� LI� D� 7HUPLQDWLRQ
/HWWHU�KDV�QRW�EHHQ�UHFHLYHG�E\�WKH�7UXVWHH�SULRU�WR�VXFK�GDWH��LQ�ZKLFK�FDVH�WKH�7UXVW�$FFRXQW�VKDOO�EH�OLTXLGDWHG�LQ�DFFRUGDQFH
ZLWK� WKH� SURFHGXUHV� VHW� IRUWK� LQ� WKH�7HUPLQDWLRQ�/HWWHU� DWWDFKHG� DV�([KLELW�%� DQG� WKH� 3URSHUW\� LQ� WKH�7UXVW�$FFRXQW�� LQFOXGLQJ
LQWHUHVW� QRW� SUHYLRXVO\� UHOHDVHG� WR� WKH� &RPSDQ\� WR� SD\� LWV� WD[HV� �OHVV� XS� WR� ��������� RI� LQWHUHVW� WKDW� PD\� EH� UHOHDVHG� WR� WKH
&RPSDQ\�WR�SD\�GLVVROXWLRQ�H[SHQVHV��VKDOO�EH�GLVWULEXWHG�WR�WKH�3XEOLF�6WRFNKROGHUV�RI�UHFRUG�DV�RI�VXFK�GDWH�
�

�M��8SRQ�ZULWWHQ�UHTXHVW�IURP�WKH�&RPSDQ\��ZKLFK�PD\�EH�JLYHQ�IURP�WLPH�WR�WLPH�LQ�D�IRUP�VXEVWDQWLDOO\�VLPLODU�WR
WKDW�DWWDFKHG�KHUHWR�DV�([KLELW�&��ZLWKGUDZ�IURP�WKH�7UXVW�$FFRXQW�DQG�GLVWULEXWH�WR�WKH�&RPSDQ\�WKH�DPRXQW�RI�LQWHUHVW�HDUQHG�RQ
WKH�3URSHUW\�UHTXHVWHG�E\�WKH�&RPSDQ\�WR�FRYHU�DQ\�WD[�REOLJDWLRQ�RZHG�E\�WKH�&RPSDQ\�DV�D�UHVXOW�RI�DVVHWV�RI�WKH�&RPSDQ\�RU
LQWHUHVW� RU� RWKHU� LQFRPH� HDUQHG� RQ� WKH� 3URSHUW\��ZKLFK� DPRXQW� VKDOO� EH� GHOLYHUHG� GLUHFWO\� WR� WKH�&RPSDQ\� E\� HOHFWURQLF� IXQGV
WUDQVIHU� RU� RWKHU� PHWKRG� RI� SURPSW� SD\PHQW�� DQG� WKH� &RPSDQ\� VKDOO� IRUZDUG� VXFK� SD\PHQW� WR� WKH� UHOHYDQW� WD[LQJ
DXWKRULW\��SURYLGHG��KRZHYHU�� WKDW� WR� WKH� H[WHQW� WKHUH� LV�QRW� VXIILFLHQW� FDVK� LQ� WKH�7UXVW�$FFRXQW� WR�SD\� VXFK� WD[�REOLJDWLRQ�� WKH
7UXVWHH� VKDOO� OLTXLGDWH� VXFK� DVVHWV� KHOG� LQ� WKH� 7UXVW� $FFRXQW� DV� VKDOO� EH� GHVLJQDWHG� E\� WKH� &RPSDQ\� LQ� ZULWLQJ� WR�PDNH� VXFK
GLVWULEXWLRQ�� VR� ORQJ� DV� WKHUH� LV� QR� UHGXFWLRQ� LQ� WKH� SULQFLSDO� DPRXQW� SHU� VKDUH� LQLWLDOO\� GHSRVLWHG� LQ� WKH� 7UXVW
$FFRXQW�� SURYLGHG�� IXUWKHU�� WKDW� LI� WKH� WD[� WR� EH� SDLG� LV� D� IUDQFKLVH� WD[�� WKH� ZULWWHQ� UHTXHVW� E\� WKH� &RPSDQ\� WR� PDNH� VXFK
GLVWULEXWLRQ� VKDOO� EH� DFFRPSDQLHG� E\� D� FRS\� RI� WKH� IUDQFKLVH� WD[� ELOO� IURP� WKH� 6WDWH� RI� 'HODZDUH� IRU� WKH� &RPSDQ\� �LW� EHLQJ
DFNQRZOHGJHG�DQG�DJUHHG�WKDW�DQ\�VXFK�DPRXQW�LQ�H[FHVV�RI�LQWHUHVW�LQFRPH�HDUQHG�RQ�WKH�3URSHUW\�VKDOO�QRW�EH�SD\DEOH�IURP�WKH
7UXVW�$FFRXQW���7KH�ZULWWHQ�UHTXHVW�RI�WKH�&RPSDQ\�UHIHUHQFHG�DERYH�VKDOO�FRQVWLWXWH�SUHVXPSWLYH�HYLGHQFH�WKDW�WKH�&RPSDQ\�LV
HQWLWOHG�WR�VDLG�IXQGV��DQG�WKH�7UXVWHH�VKDOO�KDYH�QR�UHVSRQVLELOLW\�WR�ORRN�EH\RQG�VDLG�UHTXHVW�
�

�N��8SRQ�ZULWWHQ�UHTXHVW�IURP�WKH�&RPSDQ\��ZKLFK�PD\�EH�JLYHQ�IURP�WLPH�WR�WLPH�LQ�D�IRUP�VXEVWDQWLDOO\�VLPLODU�WR
WKDW�DWWDFKHG�KHUHWR�DV�([KLELW�'��WKH�7UXVWHH�VKDOO�GLVWULEXWH�RQ�EHKDOI�RI�WKH�&RPSDQ\�WKH�DPRXQW�UHTXHVWHG�E\�WKH�&RPSDQ\�WR�EH
XVHG� WR� UHGHHP�VKDUHV�RI�&RPPRQ�6WRFN�IURP�3XEOLF�6WRFNKROGHUV�SURSHUO\�VXEPLWWHG� LQ�FRQQHFWLRQ�ZLWK�D�VWRFNKROGHU�YRWH� WR
DSSURYH�DQ�DPHQGPHQW�WR�WKH�&KDUWHU�WR�PRGLI\�WKH�VXEVWDQFH�RU�WLPLQJ�RI�WKH�DELOLW\�RI�3XEOLF�6WRFNKROGHUV�WR�VHHN�UHGHPSWLRQ�LQ
FRQQHFWLRQ�ZLWK�DQ�LQLWLDO�%XVLQHVV�&RPELQDWLRQ�RU�DPHQGPHQWV�WR�WKH�&KDUWHU�SULRU�WKHUHWR�RU�WKH�&RPSDQ\¶V�REOLJDWLRQ�WR�UHGHHP
�����RI� LWV� VKDUHV� RI�&RPPRQ�6WRFN� LQFOXGHG� LQ� WKH�8QLWV� VROG� LQ� WKH� RIIHULQJ� �WKH� ³public shares´�� LI� WKH�&RPSDQ\� KDV� QRW
FRQVXPPDWHG� DQ� LQLWLDO� %XVLQHVV� &RPELQDWLRQ� ZLWKLQ� VXFK� WLPH� DV� LV� GHVFULEHG� LQ� WKH� &KDUWHU� RU� ZLWK� UHVSHFW� WR� DQ\� RWKHU
SURYLVLRQV� UHODWLQJ� WR� VWRFNKROGHUV¶� ULJKWV� RU� SUH�LQLWLDO� %XVLQHVV� &RPELQDWLRQ� DFWLYLW\�� 7KH� ZULWWHQ� UHTXHVW� RI� WKH� &RPSDQ\
UHIHUHQFHG�DERYH�VKDOO�FRQVWLWXWH�SUHVXPSWLYH�HYLGHQFH�WKDW�WKH�&RPSDQ\�LV�HQWLWOHG�WR�GLVWULEXWH�VDLG�IXQGV��DQG�WKH�7UXVWHH�VKDOO
KDYH�QR�UHVSRQVLELOLW\�WR�ORRN�EH\RQG�VDLG�UHTXHVW��DQG
�

�O�� 1RW� PDNH� DQ\� ZLWKGUDZDOV� RU� GLVWULEXWLRQV� IURP� WKH� 7UXVW� $FFRXQW� RWKHU� WKDQ� SXUVXDQW� WR� 6HFWLRQ� ��L��� �M�� RU
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�
�������$JUHHPHQWV�DQG�&RYHQDQWV�RI�WKH�&RPSDQ\��7KH�&RPSDQ\�KHUHE\�DJUHHV�DQG�FRYHQDQWV�WR�

�
�D��*LYH�DOO�LQVWUXFWLRQV�WR�WKH�7UXVWHH�KHUHXQGHU�LQ�ZULWLQJ��VLJQHG�E\�DW�OHDVW�WZR�RI�WKH�&RPSDQ\¶V�&KDLUPDQ�RI�WKH

%RDUG�� &KLHI� ([HFXWLYH� 2IILFHU�� &KLHI� )LQDQFLDO� 2IILFHU�� 3UHVLGHQW�� ([HFXWLYH� 9LFH� 3UHVLGHQW�� 9LFH� 3UHVLGHQW� RU� 6HFUHWDU\�� ,Q
DGGLWLRQ��H[FHSW�ZLWK�UHVSHFW�WR�LWV�GXWLHV�XQGHU�6HFWLRQV���L�����M��DQG���N��KHUHRI��WKH�7UXVWHH�VKDOO�EH�HQWLWOHG�WR�UHO\�RQ��DQG�VKDOO
EH�SURWHFWHG�LQ�UHO\LQJ�RQ��DQ\�YHUEDO�RU�WHOHSKRQLF�DGYLFH�RU�LQVWUXFWLRQ�ZKLFK�LW��LQ�JRRG�IDLWK�DQG�ZLWK�UHDVRQDEOH�FDUH��EHOLHYHV
WR�EH�JLYHQ�E\�DQ\�RQH�RI� WKH�SHUVRQV�DXWKRUL]HG�DERYH� WR�JLYH�ZULWWHQ� LQVWUXFWLRQV��SURYLGHG� WKDW� WKH�&RPSDQ\�VKDOO�SURPSWO\
FRQILUP�VXFK�LQVWUXFWLRQV�LQ�ZULWLQJ�
�

�E��6XEMHFW� WR�6HFWLRQ���KHUHRI��KROG� WKH�7UXVWHH�KDUPOHVV�DQG� LQGHPQLI\� WKH�7UXVWHH� IURP�DQG�DJDLQVW�DQ\�DQG�DOO
H[SHQVHV�� LQFOXGLQJ� UHDVRQDEOH� FRXQVHO� IHHV� DQG�GLVEXUVHPHQWV�� RU� ORVVHV� VXIIHUHG�E\� WKH�7UXVWHH� LQ� FRQQHFWLRQ�ZLWK� DQ\� DFWLRQ
WDNHQ�E\�LW�KHUHXQGHU�DQG�LQ�FRQQHFWLRQ�ZLWK�DQ\�DFWLRQ��VXLW�RU�RWKHU�SURFHHGLQJ�EURXJKW�DJDLQVW�WKH�7UXVWHH�LQYROYLQJ�DQ\�FODLP�
RU�LQ�FRQQHFWLRQ�ZLWK�DQ\�FODLP�RU�GHPDQG��ZKLFK�LQ�DQ\�ZD\�DULVHV�RXW�RI�RU�UHODWHV�WR�WKLV�$JUHHPHQW��WKH�VHUYLFHV�RI�WKH�7UXVWHH
KHUHXQGHU��RU�WKH�3URSHUW\�RU�DQ\�LQWHUHVW�HDUQHG�RQ�WKH�3URSHUW\��H[FHSW�IRU�H[SHQVHV�DQG�ORVVHV�UHVXOWLQJ�IURP�WKH�7UXVWHH¶V�JURVV
QHJOLJHQFH�� IUDXG� RU� ZLOOIXO� PLVFRQGXFW�� 3URPSWO\� DIWHU� WKH� UHFHLSW� E\� WKH� 7UXVWHH� RI� QRWLFH� RI� GHPDQG� RU� FODLP� RU� WKH
FRPPHQFHPHQW� RI� DQ\� DFWLRQ�� VXLW� RU� SURFHHGLQJ�� SXUVXDQW� WR� ZKLFK� WKH� 7UXVWHH� LQWHQGV� WR� VHHN� LQGHPQLILFDWLRQ� XQGHU
WKLV�6HFWLRQ���E��� LW�VKDOO�QRWLI\�WKH�&RPSDQ\�LQ�ZULWLQJ�RI�VXFK�FODLP��KHUHLQDIWHU�UHIHUUHG�WR�DV�WKH�³Indemnified�Claim´���7KH
7UXVWHH�VKDOO�KDYH� WKH� ULJKW� WR�FRQGXFW�DQG�PDQDJH� WKH�GHIHQVH�DJDLQVW� VXFK� ,QGHPQLILHG�&ODLP��SURYLGHG� WKDW� WKH�7UXVWHH�VKDOO
REWDLQ�WKH�FRQVHQW�RI�WKH�&RPSDQ\�ZLWK�UHVSHFW�WR�WKH�VHOHFWLRQ�RI�FRXQVHO��ZKLFK�FRQVHQW�VKDOO�QRW�EH�XQUHDVRQDEO\�ZLWKKHOG��7KH
7UXVWHH�PD\�QRW�DJUHH�WR�VHWWOH�DQ\�,QGHPQLILHG�&ODLP�ZLWKRXW�WKH�SULRU�ZULWWHQ�FRQVHQW�RI�WKH�&RPSDQ\��ZKLFK�VXFK�FRQVHQW�VKDOO
QRW�EH�XQUHDVRQDEO\�ZLWKKHOG��7KH�&RPSDQ\�PD\�SDUWLFLSDWH�LQ�VXFK�DFWLRQ�ZLWK�LWV�RZQ�FRXQVHO�
�

�F��3D\�WKH�7UXVWHH�WKH�IHHV�VHW�IRUWK�RQ�6FKHGXOH�$�KHUHWR��LQFOXGLQJ�DQ�LQLWLDO�DFFHSWDQFH�IHH��DQQXDO�DGPLQLVWUDWLRQ
IHH�� DQG� WUDQVDFWLRQ�SURFHVVLQJ� IHH�ZKLFK� IHHV� VKDOO� EH� VXEMHFW� WR�PRGLILFDWLRQ�E\� WKH� SDUWLHV� IURP� WLPH� WR� WLPH�� ,W� LV� H[SUHVVO\
XQGHUVWRRG� WKDW� WKH� 3URSHUW\� VKDOO� QRW� EH� XVHG� WR� SD\� VXFK� IHHV� XQOHVV� DQG� XQWLO� LW� LV� GLVWULEXWHG� WR� WKH� &RPSDQ\� SXUVXDQW� WR
6HFWLRQ� ��L�� XSRQ� FRQVXPPDWLRQ� RI� D� %XVLQHVV� &RPELQDWLRQ� �GHILQHG� EHORZ��� 7KH� &RPSDQ\� VKDOO� SD\� WKH� 7UXVWHH� WKH� LQLWLDO
DFFHSWDQFH� IHH� DQG� WKH� ILUVW� DQQXDO� DGPLQLVWUDWLRQ� IHH� DW� WKH� FRQVXPPDWLRQ� RI� WKH� 2IIHULQJ�� 7KH� 7UXVWHH� VKDOO� UHIXQG� WR� WKH
&RPSDQ\�WKH�DQQXDO�DGPLQLVWUDWLRQ�IHH��RQ�D�SUR�UDWD�EDVLV��ZLWK�UHVSHFW�WR�DQ\�SHULRG�DIWHU�WKH�OLTXLGDWLRQ�RI�WKH�7UXVW�$FFRXQW�
7KH�&RPSDQ\�VKDOO�QRW�EH�UHVSRQVLEOH�IRU�DQ\�RWKHU�IHHV�RU�FKDUJHV�RI�WKH�7UXVWHH�H[FHSW�DV�VHW�IRUWK�LQ�WKLV�6HFWLRQ���F���6FKHGXOH
$�DQG�DV�PD\�EH�SURYLGHG�LQ�6HFWLRQ���E��KHUHRI�
�

�G�� ,Q� FRQQHFWLRQ�ZLWK� DQ\� YRWH� RI� WKH�&RPSDQ\¶V� VWRFNKROGHUV� UHJDUGLQJ� D�PHUJHU�� FDSLWDO� VWRFN� H[FKDQJH�� DVVHW
DFTXLVLWLRQ�� VWRFN�SXUFKDVH�� UHRUJDQL]DWLRQ�RU� VLPLODU�EXVLQHVV� FRPELQDWLRQ� LQYROYLQJ� WKH�&RPSDQ\�DQG�RQH�RU�PRUH�EXVLQHVVHV
�WKH�³Business�Combination´���SURYLGH� WR� WKH�7UXVWHH�DQ�DIILGDYLW�RU�FHUWLILFDWH�RI� WKH� LQVSHFWRU�RI�HOHFWLRQV� IRU� WKH�VWRFNKROGHU
PHHWLQJ�YHULI\LQJ�WKH�YRWH�RI�VXFK�VWRFNKROGHUV�UHJDUGLQJ�VXFK�%XVLQHVV�&RPELQDWLRQ�
�

�H��3URYLGH�WKH�5HSUHVHQWDWLYH�ZLWK�D�FRS\�RI�DQ\�7HUPLQDWLRQ�/HWWHU�V��DQG�RU�DQ\�RWKHU�FRUUHVSRQGHQFH�WKDW�LV�VHQW
WR�WKH�7UXVWHH�ZLWK�UHVSHFW�WR�DQ\�SURSRVHG�ZLWKGUDZDO�IURP�WKH�7UXVW�$FFRXQW�SURPSWO\�DIWHU�LW�LVVXHV�WKH�VDPH�
��

�I�� ,QVWUXFW� WKH�7UXVWHH� WR�PDNH�RQO\� WKRVH�GLVWULEXWLRQV� WKDW� DUH�SHUPLWWHG�XQGHU� WKLV�$JUHHPHQW�� DQG� UHIUDLQ� IURP
LQVWUXFWLQJ�WKH�7UXVWHH�WR�PDNH�DQ\�GLVWULEXWLRQV�WKDW�DUH�QRW�SHUPLWWHG�XQGHU�WKLV�$JUHHPHQW��DQG
�

�
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�

��
�������/LPLWDWLRQV�RI�/LDELOLW\��7KH�7UXVWHH�VKDOO�KDYH�QR�UHVSRQVLELOLW\�RU�OLDELOLW\�WR�

�
�D��,PSO\�REOLJDWLRQV��SHUIRUP�GXWLHV��LQTXLUH�RU�RWKHUZLVH�EH�VXEMHFW�WR�WKH�SURYLVLRQV�RI�DQ\�DJUHHPHQW�RU�GRFXPHQW

RWKHU�WKDQ�WKLV�$JUHHPHQW�DQG�WKDW�ZKLFK�LV�H[SUHVVO\�VHW�IRUWK�KHUHLQ�
�

�E��7DNH�DQ\�DFWLRQ�ZLWK�UHVSHFW�WR�WKH�3URSHUW\��RWKHU�WKDQ�DV�GLUHFWHG�LQ�6HFWLRQ���KHUHRI��DQG�WKH�7UXVWHH�VKDOO�KDYH
QR�OLDELOLW\�WR�DQ\�WKLUG�SDUW\�H[FHSW�IRU�OLDELOLW\�DULVLQJ�RXW�RI�WKH�7UXVWHH¶V�JURVV�QHJOLJHQFH��IUDXG�RU�ZLOOIXO�PLVFRQGXFW�
�

�F�� ,QVWLWXWH� DQ\� SURFHHGLQJ� IRU� WKH� FROOHFWLRQ� RI� DQ\� SULQFLSDO� DQG� LQFRPH� DULVLQJ� IURP�� RU� LQVWLWXWH�� DSSHDU� LQ� RU
GHIHQG�DQ\�SURFHHGLQJ�RI�DQ\�NLQG�ZLWK�UHVSHFW�WR��DQ\�RI�WKH�3URSHUW\�XQOHVV�DQG�XQWLO�LW�VKDOO�KDYH�UHFHLYHG�LQVWUXFWLRQV�IURP�WKH
&RPSDQ\�JLYHQ�DV�SURYLGHG�KHUHLQ�WR�GR�VR�DQG�WKH�&RPSDQ\�VKDOO�KDYH�DGYDQFHG�RU�JXDUDQWHHG�WR�LW�IXQGV�VXIILFLHQW�WR�SD\�DQ\
H[SHQVHV�LQFLGHQW�WKHUHWR�
�

�G��5HIXQG�DQ\�GHSUHFLDWLRQ�LQ�SULQFLSDO�RI�DQ\�3URSHUW\�
�

�H��$VVXPH�WKDW� WKH�DXWKRULW\�RI�DQ\�SHUVRQ�GHVLJQDWHG�E\�WKH�&RPSDQ\�WR�JLYH�LQVWUXFWLRQV�KHUHXQGHU�VKDOO�QRW�EH
FRQWLQXLQJ�XQOHVV�SURYLGHG�RWKHUZLVH�LQ�VXFK�GHVLJQDWLRQ��RU�XQOHVV�WKH�&RPSDQ\�VKDOO�KDYH�GHOLYHUHG�D�ZULWWHQ�UHYRFDWLRQ�RI�VXFK
DXWKRULW\�WR�WKH�7UXVWHH�
�

�I��7KH�RWKHU�SDUWLHV�KHUHWR�RU�WR�DQ\RQH�HOVH�IRU�DQ\�DFWLRQ�WDNHQ�RU�RPLWWHG�E\�LW��RU�DQ\�DFWLRQ�VXIIHUHG�E\�LW�WR�EH
WDNHQ� RU� RPLWWHG�� LQ� JRRG� IDLWK� DQG� LQ� WKH� 7UXVWHH¶V� EHVW� MXGJPHQW�� H[FHSW� IRU� WKH� 7UXVWHH¶V� JURVV� QHJOLJHQFH�� IUDXG� RU� ZLOOIXO
PLVFRQGXFW��7KH�7UXVWHH�PD\�UHO\�FRQFOXVLYHO\�DQG�VKDOO�EH�SURWHFWHG�LQ�DFWLQJ�XSRQ�DQ\�RUGHU��QRWLFH��GHPDQG��FHUWLILFDWH��RSLQLRQ
RU� DGYLFH� RI� FRXQVHO� �LQFOXGLQJ� FRXQVHO� FKRVHQ� E\� WKH� 7UXVWHH�� ZKLFK� FRXQVHO� PD\� EH� WKH� &RPSDQ\¶V� FRXQVHO��� VWDWHPHQW�
LQVWUXPHQW��UHSRUW�RU�RWKHU�SDSHU�RU�GRFXPHQW��QRW�RQO\�DV�WR�LWV�GXH�H[HFXWLRQ�DQG�WKH�YDOLGLW\�DQG�HIIHFWLYHQHVV�RI�LWV�SURYLVLRQV�
EXW�DOVR�DV�WR�WKH�WUXWK�DQG�DFFHSWDELOLW\�RI�DQ\�LQIRUPDWLRQ�WKHUHLQ�FRQWDLQHG��ZKLFK�WKH�7UXVWHH�EHOLHYHV��LQ�JRRG�IDLWK�DQG�ZLWK
UHDVRQDEOH�FDUH��WR�EH�JHQXLQH�DQG�WR�EH�VLJQHG�RU�SUHVHQWHG�E\�WKH�SURSHU�SHUVRQ�RU�SHUVRQV��7KH�7UXVWHH�VKDOO�QRW�EH�ERXQG�E\�DQ\
QRWLFH� RU� GHPDQG�� RU� DQ\�ZDLYHU��PRGLILFDWLRQ�� WHUPLQDWLRQ� RU� UHVFLVVLRQ� RI� WKLV�$JUHHPHQW� RU� DQ\� RI� WKH� WHUPV� KHUHRI�� XQOHVV
HYLGHQFHG�E\�D�ZULWWHQ�LQVWUXPHQW�GHOLYHUHG�WR�WKH�7UXVWHH��VLJQHG�E\�WKH�SURSHU�SDUW\�RU�SDUWLHV�DQG��LI�WKH�GXWLHV�RU�ULJKWV�RI�WKH
7UXVWHH�DUH�DIIHFWHG��XQOHVV�LW�VKDOO�JLYH�LWV�SULRU�ZULWWHQ�FRQVHQW�WKHUHWR�
�

�J��9HULI\�WKH�DFFXUDF\�RI�WKH�LQIRUPDWLRQ�FRQWDLQHG�LQ�WKH�5HJLVWUDWLRQ�6WDWHPHQW�
�

�K��3URYLGH�DQ\�DVVXUDQFH�WKDW�DQ\�%XVLQHVV�&RPELQDWLRQ�HQWHUHG�LQWR�E\�WKH�&RPSDQ\�RU�DQ\�RWKHU�DFWLRQ�WDNHQ�E\
WKH�&RPSDQ\�LV�DV�FRQWHPSODWHG�E\�WKH�5HJLVWUDWLRQ�6WDWHPHQW�
�

�L�� )LOH� LQIRUPDWLRQ� UHWXUQV� ZLWK� UHVSHFW� WR� WKH� 7UXVW� $FFRXQW� ZLWK� DQ\� ORFDO�� VWDWH� RU� IHGHUDO� WD[LQJ� DXWKRULW\� RU
SURYLGH�SHULRGLF�ZULWWHQ�VWDWHPHQWV�WR�WKH�&RPSDQ\�GRFXPHQWLQJ�WKH�WD[HV�SD\DEOH�E\�WKH�&RPSDQ\��LI�DQ\��UHODWLQJ�WR�DQ\�LQWHUHVW
LQFRPH�HDUQHG�RQ�WKH�3URSHUW\�
�

�M��3UHSDUH��H[HFXWH�DQG� ILOH� WD[� UHSRUWV�� LQFRPH�RU�RWKHU� WD[� UHWXUQV�DQG�SD\�DQ\� WD[HV�ZLWK� UHVSHFW� WR�DQ\� LQFRPH
JHQHUDWHG�E\��DQG�DFWLYLWLHV�UHODWLQJ�WR��WKH�7UXVW�$FFRXQW��UHJDUGOHVV�RI�ZKHWKHU�VXFK�WD[�LV�SD\DEOH�E\�WKH�7UXVW�$FFRXQW�RU�WKH
&RPSDQ\��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��IUDQFKLVH�DQG�LQFRPH�WD[�REOLJDWLRQV��H[FHSW�SXUVXDQW�WR�6HFWLRQ���M��KHUHRI��RU
�

�N�� 9HULI\� FDOFXODWLRQV�� TXDOLI\� RU� RWKHUZLVH� DSSURYH� WKH� &RPSDQ\¶V� ZULWWHQ� UHTXHVWV� IRU� GLVWULEXWLRQV� SXUVXDQW
WR�6HFWLRQV���L�����M��RU���N��KHUHRI�
�

�������7UXVW�$FFRXQW�:DLYHU��7KH�7UXVWHH�KDV�QR�ULJKW�RI�VHW�RII�RU�DQ\�ULJKW��WLWOH��LQWHUHVW�RU�FODLP�RI�DQ\�NLQG��³Claim´�
WR��RU�WR�DQ\�PRQLHV�LQ��WKH�7UXVW�$FFRXQW��DQG�KHUHE\�LUUHYRFDEO\�ZDLYHV�DQ\�&ODLP�WR��RU�WR�DQ\�PRQLHV�LQ��WKH�7UXVW�$FFRXQW�WKDW
LW�PD\�KDYH�QRZ�RU�LQ�WKH�IXWXUH��,Q�WKH�HYHQW�WKH�7UXVWHH�KDV�DQ\�&ODLP�DJDLQVW� WKH�&RPSDQ\�XQGHU�WKLV�$JUHHPHQW�� LQFOXGLQJ�
ZLWKRXW�OLPLWDWLRQ��XQGHU�6HFWLRQ���E��RU�6HFWLRQ���F��KHUHRI��WKH�7UXVWHH�VKDOO�SXUVXH�VXFK�&ODLP�VROHO\�DJDLQVW�WKH�&RPSDQ\�DQG
LWV�DVVHWV�RXWVLGH�WKH�7UXVW�$FFRXQW�DQG�QRW�DJDLQVW�WKH�3URSHUW\�RU�DQ\�PRQLHV�LQ�WKH�7UXVW�$FFRXQW�
�

�
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�

�
������7HUPLQDWLRQ��7KLV�$JUHHPHQW�VKDOO�WHUPLQDWH�DV�IROORZV�

�
�D�� ,I� WKH�7UXVWHH�JLYHV�ZULWWHQ�QRWLFH� WR� WKH�&RPSDQ\�WKDW� LW�GHVLUHV� WR�UHVLJQ�XQGHU� WKLV�$JUHHPHQW�� WKH�&RPSDQ\

VKDOO�XVH�LWV�UHDVRQDEOH�HIIRUWV�WR�ORFDWH�D�VXFFHVVRU�WUXVWHH��SHQGLQJ�ZKLFK�WKH�7UXVWHH�VKDOO�FRQWLQXH�WR�DFW�LQ�DFFRUGDQFH�ZLWK�WKLV
$JUHHPHQW��$W� VXFK� WLPH� WKDW� WKH�&RPSDQ\� QRWLILHV� WKH� 7UXVWHH� WKDW� D� VXFFHVVRU� WUXVWHH� KDV� EHHQ� DSSRLQWHG� DQG� KDV� DJUHHG� WR
EHFRPH�VXEMHFW� WR� WKH� WHUPV�RI� WKLV�$JUHHPHQW�� WKH�7UXVWHH�VKDOO� WUDQVIHU� WKH�PDQDJHPHQW�RI� WKH�7UXVW�$FFRXQW� WR� WKH�VXFFHVVRU
WUXVWHH��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKH�WUDQVIHU�RI�FRSLHV�RI�WKH�UHSRUWV�DQG�VWDWHPHQWV�UHODWLQJ�WR�WKH�7UXVW�$FFRXQW��ZKHUHXSRQ
WKLV�$JUHHPHQW�VKDOO�WHUPLQDWH��SURYLGHG��KRZHYHU��WKDW�LQ�WKH�HYHQW�WKDW�WKH�&RPSDQ\�GRHV�QRW�ORFDWH�D�VXFFHVVRU�WUXVWHH�ZLWKLQ
QLQHW\������GD\V�RI�UHFHLSW�RI�WKH�UHVLJQDWLRQ�QRWLFH�IURP�WKH�7UXVWHH��WKH�7UXVWHH�PD\�VXEPLW�DQ�DSSOLFDWLRQ�WR�KDYH�WKH�3URSHUW\
GHSRVLWHG�ZLWK�DQ\�FRXUW�LQ�WKH�6WDWH�RI�1HZ�<RUN�RU�ZLWK�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN
DQG�XSRQ�VXFK�GHSRVLW��WKH�7UXVWHH�VKDOO�EH�LPPXQH�IURP�DQ\�OLDELOLW\�ZKDWVRHYHU��RU
�

�E��$W�VXFK�WLPH�WKDW�WKH�7UXVWHH�KDV�FRPSOHWHG�WKH�OLTXLGDWLRQ�RI�WKH�7UXVW�$FFRXQW�DQG�LWV�REOLJDWLRQV�LQ�DFFRUGDQFH
ZLWK� WKH� SURYLVLRQV� RI� 6HFWLRQ� ��L�� KHUHRI� �ZKLFK� VHFWLRQ� PD\� QRW� EH� DPHQGHG� XQGHU� DQ\� FLUFXPVWDQFHV�� DQG� GLVWULEXWHG� WKH
3URSHUW\� LQ� DFFRUGDQFH� ZLWK� WKH� SURYLVLRQV� RI� WKH� 7HUPLQDWLRQ� /HWWHU�� WKLV� $JUHHPHQW� VKDOO� WHUPLQDWH� H[FHSW� ZLWK� UHVSHFW
WR�6HFWLRQ���E��
�

�������0LVFHOODQHRXV�
�

�D��7KH�&RPSDQ\� DQG� WKH�7UXVWHH� HDFK� DFNQRZOHGJH� WKDW� WKH�7UXVWHH�ZLOO� IROORZ� WKH� VHFXULW\� SURFHGXUHV� VHW� IRUWK
EHORZ� ZLWK� UHVSHFW� WR� IXQGV� WUDQVIHUUHG� IURP� WKH� 7UXVW� $FFRXQW�� 7KH� &RPSDQ\� DQG� WKH� 7UXVWHH� ZLOO� HDFK� UHVWULFW� DFFHVV� WR
FRQILGHQWLDO� LQIRUPDWLRQ� UHODWLQJ� WR� VXFK� VHFXULW\� SURFHGXUHV� WR� DXWKRUL]HG� SHUVRQV�� (DFK� SDUW\� PXVW� QRWLI\� WKH� RWKHU� SDUW\
LPPHGLDWHO\�LI�LW�KDV�UHDVRQ�WR�EHOLHYH�XQDXWKRUL]HG�SHUVRQV�PD\�KDYH�REWDLQHG�DFFHVV�WR�VXFK�FRQILGHQWLDO�LQIRUPDWLRQ��RU�RI�DQ\
FKDQJH� LQ� LWV�DXWKRUL]HG�SHUVRQQHO�� ,Q�H[HFXWLQJ�IXQGV� WUDQVIHUV�� WKH�7UXVWHH�VKDOO� UHO\�XSRQ�DOO� LQIRUPDWLRQ�VXSSOLHG� WR� LW�E\� WKH
&RPSDQ\��LQFOXGLQJ��DFFRXQW�QDPHV��DFFRXQW�QXPEHUV��DQG�DOO�RWKHU�LGHQWLI\LQJ�LQIRUPDWLRQ�UHODWLQJ�WR�D�%HQHILFLDU\��%HQHILFLDU\¶V
EDQN�RU�LQWHUPHGLDU\�EDQN��([FHSW�IRU�DQ\�OLDELOLW\�DULVLQJ�RXW�RI�WKH�7UXVWHH¶V�JURVV�QHJOLJHQFH��IUDXG�RU�ZLOOIXO�PLVFRQGXFW��WKH
7UXVWHH�VKDOO�QRW�EH�OLDEOH�IRU�DQ\�ORVV��OLDELOLW\�RU�H[SHQVH�UHVXOWLQJ�IURP�DQ\�HUURU�LQ�WKH�LQIRUPDWLRQ�RU�WUDQVPLVVLRQ�RI�WKH�IXQGV�
�

�E��7KLV�$JUHHPHQW�VKDOO�EH�JRYHUQHG�E\�DQG�FRQVWUXHG�DQG�HQIRUFHG�LQ�DFFRUGDQFH�ZLWK�WKH�ODZV�RI�WKH�6WDWH�RI�1HZ
<RUN��ZLWKRXW�JLYLQJ� HIIHFW� WR� FRQIOLFWV�RI� ODZ�SULQFLSOHV� WKDW�ZRXOG� UHVXOW� LQ� WKH� DSSOLFDWLRQ�RI� WKH� VXEVWDQWLYH� ODZV�RI� DQRWKHU
MXULVGLFWLRQ��7KLV�$JUHHPHQW�PD\�EH�H[HFXWHG�LQ�VHYHUDO�RULJLQDO�RU�IDFVLPLOH�FRXQWHUSDUWV��HDFK�RQH�RI�ZKLFK�VKDOO�FRQVWLWXWH�DQ
RULJLQDO��DQG�WRJHWKHU�VKDOO�FRQVWLWXWH�EXW�RQH�LQVWUXPHQW�
�

�F��7KLV�$JUHHPHQW�FRQWDLQV�WKH�HQWLUH�DJUHHPHQW�DQG�XQGHUVWDQGLQJ�RI�WKH�SDUWLHV�KHUHWR�ZLWK�UHVSHFW�WR�WKH�VXEMHFW
PDWWHU� KHUHRI�� 7KLV� $JUHHPHQW� RU� DQ\� SURYLVLRQ� KHUHRI� PD\� RQO\� EH� FKDQJHG�� DPHQGHG� RU� PRGLILHG� �RWKHU� WKDQ� WR� FRUUHFW� D
W\SRJUDSKLFDO� HUURU�� E\� D�ZULWLQJ� VLJQHG� E\� HDFK� RI� WKH� SDUWLHV� KHUHWR�� SURYLGHG�� KRZHYHU�� WKDW� QR� VXFK� FKDQJH�� DPHQGPHQW� RU
PRGLILFDWLRQ�WR�6HFWLRQ���L�����I��RU�([KLELW�$�PD\�EH�PDGH�ZLWKRXW�WKH�SULRU�ZULWWHQ�FRQVHQW�RI�WKH�5HSUHVHQWDWLYH�
�

�G�� 7KLV� $JUHHPHQW� RU� DQ\� SURYLVLRQ� KHUHRI� PD\� RQO\� EH� FKDQJHG�� DPHQGHG� RU� PRGLILHG� SXUVXDQW
WR�6HFWLRQ���F��KHUHRI�ZLWK�WKH�&RQVHQW�RI�WKH�6WRFNKROGHUV��)RU�SXUSRVHV�RI�WKLV�6HFWLRQ���G���WKH�³Consent�of�the�Stockholders´
PHDQV� UHFHLSW� E\� WKH� 7UXVWHH� RI� D� FHUWLILFDWH� IURP� WKH� LQVSHFWRU� RI� HOHFWLRQV� RI� WKH� VWRFNKROGHU� PHHWLQJ� FHUWLI\LQJ� WKDW� WKH
&RPSDQ\¶V� VWRFNKROGHUV� RI� UHFRUG� DV� RI� D� UHFRUG� GDWH� HVWDEOLVKHG� LQ� DFFRUGDQFH�ZLWK� 6HFWLRQ� ����D�� RI� WKH�'HODZDUH�*HQHUDO
&RUSRUDWLRQ�/DZ��DV�DPHQGHG��³DGCL´���RU�DQ\�VXFFHVVRU�UXOH���ZKR�KROG�VL[W\�ILYH�SHUFHQW�������RU�PRUH�RI�DOO�WKHQ�RXWVWDQGLQJ
VKDUHV�RI�WKH�&RPPRQ�6WRFN��SDU�YDOXH���������SHU�VKDUH��RI�WKH�&RPSDQ\�YRWLQJ�WRJHWKHU�DV�D�VLQJOH�FODVV��KDYH�YRWHG�LQ�IDYRU�RI
VXFK�FKDQJH��DPHQGPHQW�RU�PRGLILFDWLRQ��1R�VXFK�DPHQGPHQW�ZLOO�DIIHFW�DQ\�3XEOLF�6WRFNKROGHU�ZKR�KDV�RWKHUZLVH�LQGLFDWHG�KLV
HOHFWLRQ�WR�UHGHHP�KLV�VKDUHV�RI�&RPPRQ�6WRFN�LQ�FRQQHFWLRQ�ZLWK�D�VWRFNKROGHU�YRWH�VRXJKW�WR�DPHQG�WKLV�$JUHHPHQW�WR�PRGLI\
WKH�VXEVWDQFH�RU�WLPLQJ�RI�WKH�&RPSDQ\¶V�REOLJDWLRQ�WR�UHGHHP������RI�WKH�&RPPRQ�6WRFN�LI�WKH�&RPSDQ\�GRHV�QRW�FRPSOHWH�LWV
LQLWLDO�%XVLQHVV�&RPELQDWLRQ�ZLWKLQ� WKH� WLPH� IUDPH�VSHFLILHG� LQ� WKH�&KDUWHU��([FHSW� IRU�DQ\� OLDELOLW\�DULVLQJ�RXW�RI� WKH�7UXVWHH¶V
JURVV�QHJOLJHQFH��IUDXG�RU�ZLOOIXO�PLVFRQGXFW��WKH�7UXVWHH�PD\�UHO\�FRQFOXVLYHO\�RQ�WKH�FHUWLILFDWLRQ�IURP�WKH�LQVSHFWRU�RU�HOHFWLRQV
UHIHUHQFHG�DERYH�DQG�VKDOO�EH�UHOLHYHG�RI�DOO�OLDELOLW\�WR�DQ\�SDUW\�IRU�H[HFXWLQJ�WKH�SURSRVHG�DPHQGPHQW�LQ�UHOLDQFH�WKHUHRQ�
�

�
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�

�
�H��7KH�SDUWLHV�KHUHWR�FRQVHQW�WR�WKH�MXULVGLFWLRQ�DQG�YHQXH�RI�DQ\�VWDWH�RU�IHGHUDO�FRXUW�ORFDWHG�LQ�WKH�&LW\�RI�1HZ

<RUN�� 6WDWH� RI� 1HZ� <RUN�� IRU� SXUSRVHV� RI� UHVROYLQJ� DQ\� GLVSXWHV� KHUHXQGHU�� $6� 72� $1<� &/$,0�� &5266�&/$,0� 25
&2817(5&/$,0�,1�$1<�:$<�5(/$7,1*�72�7+,6�$*5((0(17��($&+�3$57<�:$,9(6�7+(�5,*+7�72�75,$/�%<
-85<�
�

�I��$Q\�QRWLFH��FRQVHQW�RU�UHTXHVW� WR�EH�JLYHQ�LQ�FRQQHFWLRQ�ZLWK�DQ\�RI� WKH� WHUPV�RU�SURYLVLRQV�RI� WKLV�$JUHHPHQW
VKDOO�EH�LQ�ZULWLQJ�DQG�VKDOO�EH�VHQW�E\�H[SUHVV�PDLO�RU�VLPLODU�SULYDWH�FRXULHU�VHUYLFH��E\�FHUWLILHG�PDLO��UHWXUQ�UHFHLSW�UHTXHVWHG��
E\�KDQG�GHOLYHU\�RU�E\�HOHFWURQLF�PDLO�
�
LI�WR�WKH�7UXVWHH��WR�
�
&RQWLQHQWDO�6WRFN�7UDQVIHU�	�7UXVW�&RPSDQ\�
��6WDWH�6WUHHW����WK�)ORRU�
1HZ�<RUN��1<�������
$WWQ��)UDQFLV�:ROI�DQG�&HOHVWH�*RQ]DOH]�
(PDLO��IZROI#FRQWLQHQWDOVWRFN�FRP�
�����������FJRQ]DOH]#FRQWLQHQWDOVWRFN�FRP
�
LI�WR�WKH�&RPSDQ\��WR�
�
,QGXVWULDO�+XPDQ�&DSLWDO��,QF�
5REHUW�6��*DQV�
*HQHUDO�&RXQVHO�
����%ULFNHOO�.H\�'ULYH��6XLWH����
0LDPL��)/�����������
(PDLO��UREHUW�JDQV#LQGXVWULDOKXPDQ�FDSLWDO
�
LQ�HDFK�FDVH��ZLWK�FRSLHV�WR�
�
/RHE�	�/RHE�//3�
����3DUN�$YHQXH�
1HZ�<RUN��1<�������
$WWQ��0LWFKHOO�1XVVEDXP�DQG�$OH[�:HQLJHU�$UDXMR
(PDLO��PQXVVEDXP#ORHE�FRP�DQG�DZHQLJHU#ORHE�FRP
�
DQG
�
$�*�3��$OOLDQFH�*OREDO�3DUWQHUV�
����0DGLVRQ�$YH����WK�)O
1HZ�<RUN��1HZ�<RUN������
$WWQ���>B@
(PDLO��>B@
�
DQG
�
0F'HUPRWW�:LOO�	�(PHU\�//3
����0DGLVRQ�$YHQXH
1HZ�<RUN��1<�������
$WWQ��5REHUW�&RKHQ��(VT��
(PDLO��5&RKHQ#PZH�FRP
�

�
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�

�
�J��(DFK�RI� WKH�&RPSDQ\�DQG� WKH�7UXVWHH�KHUHE\� UHSUHVHQWV� WKDW� LW�KDV� WKH� IXOO� ULJKW� DQG�SRZHU�DQG�KDV�EHHQ�GXO\

DXWKRUL]HG� WR� HQWHU� LQWR� WKLV� $JUHHPHQW� DQG� WR� SHUIRUP� LWV� UHVSHFWLYH� REOLJDWLRQV� DV� FRQWHPSODWHG� KHUHXQGHU�� 7KH� 7UXVWHH
DFNQRZOHGJHV�DQG�DJUHHV�WKDW�LW�VKDOO�QRW�PDNH�DQ\�FODLPV�RU�SURFHHG�DJDLQVW�WKH�7UXVW�$FFRXQW��LQFOXGLQJ�E\�ZD\�RI�VHW�RII��DQG
VKDOO�QRW�EH�HQWLWOHG�WR�DQ\�IXQGV�LQ�WKH�7UXVW�$FFRXQW�XQGHU�DQ\�FLUFXPVWDQFH�
�

�K��7KLV�$JUHHPHQW�LV�WKH�MRLQW�SURGXFW�RI�WKH�7UXVWHH�DQG�WKH�&RPSDQ\�DQG�HDFK�SURYLVLRQ�KHUHRI�KDV�EHHQ�VXEMHFW�WR
WKH�PXWXDO�FRQVXOWDWLRQ��QHJRWLDWLRQ�DQG�DJUHHPHQW�RI�VXFK�SDUWLHV�DQG�VKDOO�QRW�EH�FRQVWUXHG�IRU�RU�DJDLQVW�DQ\�SDUW\�KHUHWR�
�

�L��7KLV�$JUHHPHQW�PD\�EH�H[HFXWHG�LQ�DQ\�QXPEHU�RI�FRXQWHUSDUWV��HDFK�RI�ZKLFK�VKDOO�EH�GHHPHG�WR�EH�DQ�RULJLQDO�
EXW�DOO�VXFK�FRXQWHUSDUWV�VKDOO�WRJHWKHU�FRQVWLWXWH�RQH�DQG�WKH�VDPH�LQVWUXPHQW��'HOLYHU\�RI�D�VLJQHG�FRXQWHUSDUW�RI�WKLV�$JUHHPHQW
E\�IDFVLPLOH�RU�HOHFWURQLF�WUDQVPLVVLRQ�VKDOO�FRQVWLWXWH�YDOLG�DQG�VXIILFLHQW�GHOLYHU\�WKHUHRI�
�

�M��(DFK�RI� WKH�&RPSDQ\�DQG� WKH�7UXVWHH�KHUHE\�DFNQRZOHGJHV�DQG�DJUHHV� WKDW� WKH�5HSUHVHQWDWLYH�RQ�EHKDOI�RI� WKH
8QGHUZULWHUV�LV�D�WKLUG�SDUW\�EHQHILFLDU\�RI�WKLV�$JUHHPHQW�
�

�N��([FHSW�DV�VSHFLILHG�KHUHLQ��QR�SDUW\�WR�WKLV�$JUHHPHQW�PD\�DVVLJQ�LWV�ULJKWV�RU�GHOHJDWH�LWV�REOLJDWLRQV�KHUHXQGHU�WR
DQ\�RWKHU�SHUVRQ�RU�HQWLW\�
�

>Signature Page Follows@
�

�
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�

�
IN�WITNESS�WHEREOF��WKH�SDUWLHV�KDYH�GXO\�H[HFXWHG�WKLV�,QYHVWPHQW�0DQDJHPHQW�7UXVW�$JUHHPHQW�DV�RI�WKH�GDWH

ILUVW�ZULWWHQ�DERYH�
�
� CONTINENTAL STOCK TRANSFER & TRUST

COMPANY, as Trustee
� � �
� %\�
� � 1DPH��)UDQFLV�:ROI
� � 7LWOH��9LFH�3UHVLGHQW
� � �
� INDUSTRIAL HUMAN CAPITAL, INC.
� � �
� %\� �
� � 1DPH��6FRWW�$EVKHU
� � 7LWOH����&KLHI�([HFXWLYH�2IILFHU
�

>Signature Page to Investment Management Trust Agreement@
�

�
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�

�
SCHEDULE A

�
Fee Item � Time and method of payment � Amount �
,QLWLDO�VHW�XS�IHH � ,QLWLDO�FORVLQJ�RI�2IIHULQJ�E\�ZLUH�WUDQVIHU� � � >B@�
7UXVWHH�DGPLQLVWUDWLRQ�IHH

�
3D\DEOH�DQQXDOO\��)LUVW�\HDU�IHH�SD\DEOH��DW�LQLWLDO�FORVLQJ�RI
2IIHULQJ�E\�ZLUH�WUDQVIHU��WKHUHDIWHU�E\�ZLUH�WUDQVIHU�RU�FKHFN�� � >B@�

7UDQVDFWLRQ�SURFHVVLQJ�IHH�IRU�GLVEXUVHPHQWV
WR�&RPSDQ\�XQGHU�6HFWLRQV���L��DQG��M� �

%LOOHG�WR�&RPSDQ\�IROORZLQJ�GLVEXUVHPHQW�PDGH�WR
&RPSDQ\�XQGHU�6HFWLRQ�� � � >B@�

3D\LQJ�$JHQW�VHUYLFHV�DV�UHTXLUHG�SXUVXDQW
WR�6HFWLRQV���L��DQG���N� �

%LOOHG�WR�&RPSDQ\�XSRQ�GHOLYHU\�RI�VHUYLFH�SXUVXDQW
WR�6HFWLRQ���L��DQG���N� � � 3UHYDLOLQJ�UDWHV�

�

�
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�

�
EXHIBIT A

�
[Letterhead of Company]

�
[Insert date]

�
&RQWLQHQWDO�6WRFN�7UDQVIHU�	�7UXVW�&RPSDQ\�
��6WDWH�6WUHHW����WK�)ORRU
1HZ�<RUN��1HZ�<RUN������
$WWQ��)UDQFLV�:ROI�DQG�&HOHVWH�*RQ]DOH]
�
� 5H� 7UXVW�$FFRXQW�����7HUPLQDWLRQ�/HWWHU
�
'HDU�0U��:ROI�DQG�0V��*RQ]DOH]�
�

3XUVXDQW� WR� 6HFWLRQ� ��L�� RI� WKH� ,QYHVWPHQW�0DQDJHPHQW� 7UXVW�$JUHHPHQW� EHWZHHQ� ,QGXVWULDO�+XPDQ�&DSLWDO�� ,QF�� �WKH
³Company´�� DQG� &RQWLQHQWDO� 6WRFN� 7UDQVIHU� 	� 7UXVW� &RPSDQ\� �WKH� ³Trustee´��� GDWHG� DV� RI� >BBBBB@�� ����� �WKH
³Trust�Agreement´��� WKLV� LV� WR� DGYLVH� \RX� WKDW� WKH� &RPSDQ\� KDV� HQWHUHG� LQWR� DQ� DJUHHPHQW� ZLWK� �WKH� ³Target Business´�� WR
FRQVXPPDWH�D�EXVLQHVV�FRPELQDWLRQ�ZLWK�7DUJHW�%XVLQHVV��WKH�³Business�Combination´��RQ�RU�DERXW�>LQVHUW�GDWH@��7KH�&RPSDQ\
VKDOO� QRWLI\�\RX� DW� OHDVW� VHYHQW\�WZR� ����� KRXUV� LQ� DGYDQFH�RI� WKH� DFWXDO� GDWH� �RU� VXFK� VKRUWHU� SHULRG� DV� \RX�PD\� DJUHH�� RI� WKH
FRQVXPPDWLRQ�RI�WKH�%XVLQHVV�&RPELQDWLRQ��WKH�³Consummation�Date´���&DSLWDOL]HG�WHUPV�XVHG�EXW�QRW�GHILQHG�KHUHLQ�VKDOO�KDYH
WKH�PHDQLQJV�VHW�IRUWK�LQ�WKH�7UXVW�$JUHHPHQW�
�

,Q�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH�7UXVW�$JUHHPHQW��ZH�KHUHE\�DXWKRUL]H�\RX�WR�FRPPHQFH�WR�OLTXLGDWH�DOO�RI�WKH�DVVHWV
RI�WKH�7UXVW�$FFRXQW�RQ�>LQVHUW�GDWH@�DQG�WR�WUDQVIHU�WKH�SURFHHGV�WR�D�VHJUHJDWHG�DFFRXQW�KHOG�E\�\RX�RQ�EHKDOI�RI�WKH�%HQHILFLDULHV
WR�WKH�HIIHFW�WKDW��RQ�WKH�&RQVXPPDWLRQ�'DWH��DOO�RI�WKH�IXQGV�KHOG�LQ�WKH�7UXVW�$FFRXQW�DW�-�3��0RUJDQ�&KDVH�%DQN��1�$��ZLOO�EH
LPPHGLDWHO\� DYDLODEOH� IRU� WUDQVIHU� WR� WKH� DFFRXQW� RU� DFFRXQWV� WKDW� WKH� &RPSDQ\� VKDOO� GLUHFW� RQ� WKH� &RQVXPPDWLRQ� 'DWH�� ,W� LV
DFNQRZOHGJHG� DQG� DJUHHG� WKDW�ZKLOH� WKH� IXQGV� DUH� RQ� GHSRVLW� LQ� WKH�7UXVW�$FFRXQW� DW� -�3��0RUJDQ�&KDVH�%DQN��1�$�� DZDLWLQJ
GLVWULEXWLRQ��WKH�&RPSDQ\�ZLOO�QRW�HDUQ�DQ\�LQWHUHVW�RU�GLYLGHQGV�
�

2Q� WKH� &RQVXPPDWLRQ� 'DWH�� �L�� FRXQVHO� IRU� WKH� &RPSDQ\� VKDOO� GHOLYHU� WR� \RX� ZULWWHQ� QRWLILFDWLRQ� WKDW� WKH� %XVLQHVV
&RPELQDWLRQ�KDV�EHHQ�FRQVXPPDWHG��RU�ZLOO�EH�FRQVXPPDWHG�FRQFXUUHQWO\�ZLWK�\RXU�WUDQVIHU�RI�IXQGV�WR�WKH�DFFRXQWV�DV�GLUHFWHG
E\� WKH�&RPSDQ\� �WKH�³Notification´��DQG� �LL�� WKH�&RPSDQ\�VKDOO�GHOLYHU� WR�\RX� �D��D�FHUWLILFDWH�E\� WKH�&KLHI�([HFXWLYH�2IILFHU�
ZKLFK�YHULILHV� WKDW� WKH�%XVLQHVV�&RPELQDWLRQ�KDV�EHHQ�DSSURYHG�E\�D�YRWH�RI� WKH�&RPSDQ\¶V�VWRFNKROGHUV�� LI�D�YRWH� LV�KHOG�DQG
�E��D�MRLQW�ZULWWHQ�LQVWUXFWLRQ�VLJQHG�E\�WKH�&RPSDQ\�DQG�WKH�5HSUHVHQWDWLYH�ZLWK�UHVSHFW�WR�WKH�WUDQVIHU�RI�WKH�IXQGV�KHOG�LQ�WKH
7UXVW�$FFRXQW�� LQFOXGLQJ�SD\PHQW�RI�DPRXQWV�RZHG� WR�SXEOLF� VWRFNKROGHUV�ZKR�KDYH�SURSHUO\�H[HUFLVHG� WKHLU� UHGHPSWLRQ� ULJKWV
IURP�WKH�7UXVW�$FFRXQW��WKH�³Instruction Letter´���<RX�DUH�KHUHE\�GLUHFWHG�DQG�DXWKRUL]HG�WR�WUDQVIHU�WKH�IXQGV�KHOG�LQ�WKH�7UXVW
$FFRXQW� LPPHGLDWHO\� XSRQ� \RXU� UHFHLSW� RI� WKH� 1RWLILFDWLRQ� DQG� WKH� ,QVWUXFWLRQ� /HWWHU�� LQ� DFFRUGDQFH� ZLWK� WKH� WHUPV� RI� WKH
,QVWUXFWLRQ�/HWWHU��,Q� WKH�HYHQW� WKDW�FHUWDLQ�GHSRVLWV�KHOG�LQ� WKH�7UXVW�$FFRXQW�PD\�QRW�EH�OLTXLGDWHG�E\�WKH�&RQVXPPDWLRQ�'DWH
ZLWKRXW�SHQDOW\��\RX�ZLOO�QRWLI\�WKH�&RPSDQ\�LQ�ZULWLQJ�RI�WKH�VDPH�DQG�WKH�&RPSDQ\�VKDOO�GLUHFW�\RX�DV�WR�ZKHWKHU�VXFK�IXQGV
VKRXOG�UHPDLQ�LQ�WKH�7UXVW�$FFRXQW�DQG�EH�GLVWULEXWHG�DIWHU�WKH�&RQVXPPDWLRQ�'DWH�WR�WKH�&RPSDQ\��8SRQ�WKH�GLVWULEXWLRQ�RI�DOO
WKH� IXQGV�� QHW� RI� DQ\� SD\PHQWV� QHFHVVDU\� IRU� UHDVRQDEOH� XQUHLPEXUVHG� H[SHQVHV� UHODWHG� WR� OLTXLGDWLQJ� WKH� 7UXVW�$FFRXQW�� \RXU
REOLJDWLRQV�XQGHU�WKH�7UXVW�$JUHHPHQW�VKDOO�EH�WHUPLQDWHG�
�

,Q�WKH�HYHQW�WKDW�WKH�%XVLQHVV�&RPELQDWLRQ�LV�QRW�FRQVXPPDWHG�RQ�WKH�&RQVXPPDWLRQ�'DWH�GHVFULEHG�LQ�WKH�QRWLFH
WKHUHRI� DQG�ZH� KDYH� QRW� QRWLILHG� \RX� RQ� RU� EHIRUH� WKH� RULJLQDO� &RQVXPPDWLRQ�'DWH� RI� D� QHZ�&RQVXPPDWLRQ�'DWH�� WKHQ� XSRQ
UHFHLSW�E\�WKH�7UXVWHH�RI�ZULWWHQ�LQVWUXFWLRQV�IURP�WKH�&RPSDQ\��WKH�IXQGV�KHOG�LQ�WKH�7UXVW�$FFRXQW�VKDOO�EH�UHLQYHVWHG�DV�SURYLGHG
LQ�6HFWLRQ���F��RI� WKH�7UXVW�$JUHHPHQW�RQ� WKH�EXVLQHVV�GD\� LPPHGLDWHO\� IROORZLQJ� WKH�&RQVXPPDWLRQ�'DWH�DV� VHW� IRUWK� LQ� VXFK
QRWLFH�DV�VRRQ�WKHUHDIWHU�DV�SRVVLEOH�
�

�
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�
� 9HU\�WUXO\�\RXUV�
� �
� ,QGXVWULDO�+XPDQ�&DSLWDO��,QF�
� � �
� %\� �
� � 1DPH�
� � 7LWOH�
�
$FNQRZOHGJHG�	�$JUHHG�E\�
�
$�*�3��$OOLDQFH�*OREDO�3DUWQHUV
�
%\� � �
� 1DPH� �
� 7LWOH� �
�

�
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�

�
EXHIBIT B

�
[Letterhead of Company]

�
[Insert date]

�
&RQWLQHQWDO�6WRFN�7UDQVIHU�	�7UXVW�&RPSDQ\
��6WDWH�6WUHHW����WK�)ORRU
1HZ�<RUN��1HZ�<RUN�������
$WWQ��)UDQFLV�:ROI�DQG�&HOHVWH�*RQ]DOH]
�
� 5H� 7UXVW�$FFRXQW����7HUPLQDWLRQ�/HWWHU
�
'HDU�0U��:ROI�DQG�0V��*RQ]DOH]�
�

3XUVXDQW� WR� 6HFWLRQ� ��L�� RI� WKH� ,QYHVWPHQW�0DQDJHPHQW� 7UXVW�$JUHHPHQW� EHWZHHQ� ,QGXVWULDO�+XPDQ�&DSLWDO�� ,QF�� �WKH
³Company´�� DQG� &RQWLQHQWDO� 6WRFN� 7UDQVIHU� 	� 7UXVW� &RPSDQ\� �WKH� ³Trustee´��� GDWHG� DV� RI� >BBBBB@�� ����� �WKH
³Trust�Agreement´��� WKLV� LV� WR� DGYLVH� \RX� WKDW� WKH� &RPSDQ\� KDV� EHHQ� XQDEOH� WR� HIIHFW� D� EXVLQHVV� FRPELQDWLRQ� ZLWK� D� 7DUJHW
%XVLQHVV� �WKH� ³Business�Combination´��ZLWKLQ� WKH� WLPH� IUDPH� VSHFLILHG� LQ� WKH�&KDUWHU��&DSLWDOL]HG� WHUPV� XVHG� EXW� QRW� GHILQHG
KHUHLQ�VKDOO�KDYH�WKH�PHDQLQJV�VHW�IRUWK�LQ�WKH�7UXVW�$JUHHPHQW�
�

,Q�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH�7UXVW�$JUHHPHQW��ZH�KHUHE\�DXWKRUL]H�\RX�WR�OLTXLGDWH�DOO�RI�WKH�DVVHWV�LQ�WKH�7UXVW
$FFRXQW�DQG�WR�WUDQVIHU�WKH�WRWDO�SURFHHGV�LQWR�D�VHJUHJDWHG�DFFRXQW�KHOG�E\�\RX�RQ�EHKDOI�RI�WKH�%HQHILFLDULHV�WR�DZDLW�GLVWULEXWLRQ
WR� WKH�3XEOLF�6WRFNKROGHUV��7KH�&RPSDQ\�KDV� VHOHFWHG� ���� DV� WKH� HIIHFWLYH�GDWH� IRU� WKH�SXUSRVH�RI� GHWHUPLQLQJ�ZKHQ� WKH�3XEOLF
6WRFNKROGHUV�ZLOO�EH�HQWLWOHG�WR�UHFHLYH�WKHLU�VKDUH�RI�WKH�OLTXLGDWLRQ�SURFHHGV��<RX�DJUHH�WR�EH�WKH�3D\LQJ�$JHQW�RI�UHFRUG�DQG��LQ
\RXU�VHSDUDWH�FDSDFLW\�DV�3D\LQJ�$JHQW��DJUHH�WR�GLVWULEXWH�VDLG�IXQGV�GLUHFWO\�WR�WKH�&RPSDQ\¶V�3XEOLF�6WRFNKROGHUV�LQ�DFFRUGDQFH
ZLWK�WKH�WHUPV�RI�WKH�7UXVW�$JUHHPHQW�DQG�WKH�&KDUWHU��8SRQ�WKH�GLVWULEXWLRQ�RI�DOO�WKH�IXQGV��QHW�RI�DQ\�SD\PHQWV�QHFHVVDU\�IRU
UHDVRQDEOH�XQUHLPEXUVHG�H[SHQVHV�UHODWHG� WR� OLTXLGDWLQJ� WKH�7UXVW�$FFRXQW��\RXU�REOLJDWLRQV�XQGHU� WKH�7UXVW�$JUHHPHQW�VKDOO�EH
WHUPLQDWHG��H[FHSW�WR�WKH�H[WHQW�RWKHUZLVH�SURYLGHG�LQ�6HFWLRQ���L��RI�WKH�7UXVW�$JUHHPHQW�
�
� 9HU\�WUXO\�\RXUV�
� �
� ,QGXVWULDO�+XPDQ�&DSLWDO��,QF�
� � �
� %\� �
� � 1DPH�
� � 7LWOH�
� � �
FF�$�*�3��$OOLDQFH�*OREDO�3DUWQHUV
� � � �
 
�

 

�����PRQWKV�IURP�WKH�FORVLQJ�RI�WKH�2IIHULQJ�RU�VXFK�ODWHU�GDWH�DV�PD\�EH�DSSURYHG�E\�WKH�&RPSDQ\¶V�VWRFNKROGHUV�LQ
DFFRUGDQFH�ZLWK�WKH�&KDUWHU� 

�

�
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EXHIBIT C

�
[Letterhead of Company]

�
[Insert date]

�
&RQWLQHQWDO�6WRFN�7UDQVIHU�	�7UXVW�&RPSDQ\�
��6WDWH�6WUHHW����WK�)ORRU�
1HZ�<RUN��1HZ�<RUN�������
$WWQ��)UDQFLV�:ROI�DQG�&HOHVWH�*RQ]DOH]
�
� 5H� 7UXVW�$FFRXQW����:LWKGUDZDO�,QVWUXFWLRQ
�
'HDU�0U��:ROI�DQG�0V��*RQ]DOH]�
�

3XUVXDQW� WR� 6HFWLRQ� ��M�� RI� WKH� ,QYHVWPHQW�0DQDJHPHQW� 7UXVW�$JUHHPHQW� EHWZHHQ� ,QGXVWULDO�+XPDQ�&DSLWDO�� ,QF�� �WKH
³Company´�� DQG� &RQWLQHQWDO� 6WRFN� 7UDQVIHU� 	� 7UXVW� &RPSDQ\� �WKH� ³Trustee´��� GDWHG� DV� RI� >BBBBB@�� ����� �WKH
³Trust�Agreement´���WKH�&RPSDQ\�KHUHE\�UHTXHVWV�WKDW�\RX�GHOLYHU�WR�WKH�&RPSDQ\���RI�WKH�LQWHUHVW�LQFRPH�HDUQHG�RQ�WKH�3URSHUW\
DV�RI�WKH�GDWH�KHUHRI��&DSLWDOL]HG�WHUPV�XVHG�EXW�QRW�GHILQHG�KHUHLQ�VKDOO�KDYH�WKH�PHDQLQJV�VHW�IRUWK�LQ�WKH�7UXVW�$JUHHPHQW�
�

7KH�&RPSDQ\�QHHGV�VXFK�IXQGV�WR�SD\�IRU�WKH�WD[�REOLJDWLRQV�DV�VHW�IRUWK�RQ�WKH�DWWDFKHG�WD[�UHWXUQ�RU�WD[�VWDWHPHQW��,Q
DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH�7UXVW�$JUHHPHQW��\RX�DUH�KHUHE\�GLUHFWHG�DQG�DXWKRUL]HG�WR�WUDQVIHU��YLD�ZLUH�WUDQVIHU��VXFK�IXQGV
SURPSWO\�XSRQ�\RXU�UHFHLSW�RI�WKLV�OHWWHU�WR�WKH�&RPSDQ\¶V�RSHUDWLQJ�DFFRXQW�DW�
�

[WIRE INSTRUCTION INFORMATION]
�
� 9HU\�WUXO\�\RXUV�
� �
� ,QGXVWULDO�+XPDQ�&DSLWDO��,QF�
� � �
� %\� �
� � 1DPH�
� � 7LWOH�

�
FF�$�*�3��$OOLDQFH�*OREDO�3DUWQHUV
�

�
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EXHIBIT D

�
[Letterhead of Company]

�
[Insert date]

�
&RQWLQHQWDO�6WRFN�7UDQVIHU�	�7UXVW�&RPSDQ\�
��6WDWH�6WUHHW����WK�)ORRU�
1HZ�<RUN��1HZ�<RUN�������
$WWQ��)UDQFLV�:ROI�DQG�&HOHVWH�*RQ]DOH]
�
� 5H� 7UXVW�$FFRXQW�����6WRFNKROGHU�5HGHPSWLRQ�:LWKGUDZDO�,QVWUXFWLRQ
�
'HDU�0U��:ROI�DQG�0V��*RQ]DOH]�
�

3XUVXDQW� WR�6HFWLRQ� ��N�� RI� WKH� ,QYHVWPHQW�0DQDJHPHQW�7UXVW�$JUHHPHQW� EHWZHHQ� ,QGXVWULDO�+XPDQ�&DSLWDO�� ,QF�� �WKH
³Company´�� DQG� &RQWLQHQWDO� 6WRFN� 7UDQVIHU� 	� 7UXVW� &RPSDQ\� �WKH� ³Trustee´��� GDWHG� DV� RI� >BBBBB@�� ����� �WKH
³Trust�Agreement´���WKH�&RPSDQ\�KHUHE\�UHTXHVWV�WKDW�\RX�GHOLYHU�WR�WKH�UHGHHPLQJ�3XEOLF�6WRFNKROGHUV�RI�WKH�&RPSDQ\���RI�WKH
SULQFLSDO�DQG� LQWHUHVW� LQFRPH�HDUQHG�RQ� WKH�3URSHUW\�DV�RI� WKH�GDWH�KHUHRI� WR�D�VHJUHJDWHG�DFFRXQW�KHOG�E\�\RX�RQ�EHKDOI�RI� WKH
%HQHILFLDULHV�IRU�GLVWULEXWLRQ�WR�WKH�6WRFNKROGHUV�ZKR�KDYH�UHTXHVWHG�UHGHPSWLRQ�RI�WKHLU�&RPPRQ�6WRFN��&DSLWDOL]HG�WHUPV�XVHG
EXW�QRW�GHILQHG�KHUHLQ�VKDOO�KDYH�WKH�PHDQLQJV�VHW�IRUWK�LQ�WKH�7UXVW�$JUHHPHQW�
�

7KH�&RPSDQ\�QHHGV�VXFK�IXQGV�WR�SD\�LWV�3XEOLF�6WRFNKROGHUV�ZKR�KDYH�SURSHUO\�HOHFWHG�WR�KDYH�WKHLU�VKDUHV�RI�&RPPRQ
6WRFN� UHGHHPHG�E\� WKH�&RPSDQ\� LQ�FRQQHFWLRQ�ZLWK�D� VWRFNKROGHU�YRWH� WR�DSSURYH�DQ�DPHQGPHQW� WR� WKH�&KDUWHU� WR�PRGLI\� WKH
VXEVWDQFH� RU� WLPLQJ� RI� WKH�&RPSDQ\¶V� REOLJDWLRQ� WR� UHGHHP������RI� SXEOLF� VKDUHV� RI�&RPPRQ�6WRFN� LI� WKH�&RPSDQ\� KDV� QRW
FRQVXPPDWHG� DQ� LQLWLDO� %XVLQHVV� &RPELQDWLRQ� ZLWKLQ� VXFK� WLPH� DV� LV� GHVFULEHG� LQ� WKH� &KDUWHU� RU� ZLWK� UHVSHFW� WR� DQ\� RWKHU
SURYLVLRQV� UHODWLQJ� WR� VWRFNKROGHUV¶� ULJKWV� RU� SUH�LQLWLDO� %XVLQHVV� &RPELQDWLRQ� DFWLYLW\�� $V� VXFK�� \RX� DUH� KHUHE\� GLUHFWHG� DQG
DXWKRUL]HG�WR�WUDQVIHU��YLD�ZLUH�WUDQVIHU��VXFK�IXQGV�SURPSWO\�XSRQ�\RXU�UHFHLSW�RI�WKLV�OHWWHU�WR�D�VHJUHJDWHG�DFFRXQW�KHOG�E\�\RX�RQ
EHKDOI�RI�WKH�%HQHILFLDULHV�
�
� 9HU\�WUXO\�\RXUV�
� �
� ,QGXVWULDO�+XPDQ�&DSLWDO��,QF�
� � �
� %\� �
� � 1DPH�
� � 7LWOH�

�
FF�$�*�3��$OOLDQFH�*OREDO�3DUWQHUV
�

�

�
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1450 BRICKELL AVENUE |  SUITE 1900 |  MIAMI ,  FL 33131  
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Paul Steven Singerman 
(305) 714-4343 
singerman@bergersingerman.com 

 
January 12, 2024 

VIA FIRST CLASS U.S. MAIL AND CERTIFIED MAIL, 
RETURN RECEIPT REQUESTED: 
 
Bulldog Investors, LLP 
Attn.:  Stephanie Lynn Darling, Esq., General Counsel and Chief Compliance Officer 
Park 80 West – Plaza Two 
250 Pehle Avenue, Suite 708 
Saddle Brook, NJ 07663 
 
VIA EMAIL: 

Stephanie Lynn Darling, Esq., General Counsel and Chief Compliance Officer:  
sdarling@bulldoginvestors.com 
Phillip Goldstein, Managing Member: pgoldstein@bulldoginvestors.com 
Andrew Dakos, Managing Member: adakos@bulldoginvestors.com 
 

Re: Demand for Payment and to Preserve Documents 
In re Industrial Human Capital, Inc., Case No. 23-11014-LMI 
U.S. Bankruptcy Court for the Southern District of Florida, Miami Division 
    

Dear Sir or Madam: 

 Our firm is special litigation counsel to Robert A. Angueira, the Chapter 7 trustee (the 
“Trustee”) of the bankruptcy estate of Industrial Human Capital, Inc. (the “Debtor”), Case No. 23-
11014-LMI, pending in the U.S. Bankruptcy Court for the Southern District of Florida, Miami 
Division. We issue this demand for payment and to preserve documents on the Trustee’s behalf. 

 Our investigation has revealed causes of action against Bulldog Investors, LLP (“you”) 
based upon the actual and constructive fraudulent transfer of funds by the Debtor to you in 
connection with the Debtor’s redemption of its stock in December of 2022 (the “Redemption 
Transfer”). Attached hereto as Exhibit A is a draft adversary complaint and the exhibits thereto 
describing in detail the facts and evidence that support these causes of action. 

 In the Debtor’s Prospectus dated October 19, 2021 (“Prospectus”) pursuant to which you 
made your investment in the Debtor, shareholders were repeatedly warned that the Debtor must 
comply with Delaware law and pay creditor claims before redeeming shareholders. See Prospectus, 
pp. 29, 36, 53, 103, 111, 132, and 138. Indeed, the Prospectus contains the following warning 
which is repeated twice:  

If, after we distribute the proceeds in the trust account to our public 
stockholders, we file a bankruptcy petition or an involuntary bankruptcy 
petition is filed against us that is not dismissed, any distributions received by 
stockholders could be viewed under applicable debtor/creditor and/or 
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bankruptcy laws as either a “preferential transfer” or a “fraudulent 
conveyance.” As a result, a bankruptcy court could seek to recover some or all 
amounts received by our stockholders. 

Prospectus, pp. 42 and 106. 

The Redemption Transfer to you constitutes a fraudulent transfer under both federal 
bankruptcy law and state law because the Debtor made the Redemption Transfer with the actual 
intent to hinder, delay, or defraud its creditors. We urge you to review the attached draft adversary 
complaint, which describes in detail the numerous instances in which the Debtor’s officers and 
directors, both in public SEC filings and in private correspondence, acknowledge and admit that 
the Debtor’s decision to redeem shareholders instead of paying creditors violates federal and state 
law. In addition to the Redemption Transfer constituting actual fraud, it also constitutes 
constructive fraud, in that it was made in exchange for less than reasonably equivalent value, 
rendered the Debtor insolvent, resulted in the Debtor being left with unreasonably small capital, 
and was made at a time when the Debtor had been sued by creditors for nonpayment of amounts 
due to them and at a time when the Debtor was not paying its debts as they came due. 

 Based on the Debtor’s book and records and the Trustee’s research to date, the amount of 
the Redemption Transfer that you received and owe to the Debtor’s bankruptcy estate is 
$291,360.10 (based on a redemption of price of $10.23213687 per share). If you assert that you 
received a different amount, provide evidence of the amount that you received. 

To encourage a speedy and efficient resolution of this matter prior to the commencement 
of litigation against you, the Trustee will accept $262,224.09 in full satisfaction of the amounts 
claimed, if paid within fifteen (15) days of the date of this letter. This represents a 10% discount 
of the amount for which the Trustee may sue if this matter is not resolved.  

              Accordingly, the Trustee demands payment of $262,224.09 in immediately available U.S. 
funds, payable to the “Berger Singerman LLP Trust Account,” and directed to my attention, within 
15 days of the date of this letter. In the absence of a timely, conforming payment, our firm, on 
behalf of the Trustee, will take appropriate action, including the filing of an adversary complaint 
commencing a lawsuit against you seeking recovery of all sums due, plus prejudgment interest 
since the date of the transfer, along with all attorneys’ fees and costs. 

Should you wish to do so, the Trustee is willing to schedule a settlement call or meeting 
with you to discuss this matter.  However, because time is of the essence, and to avoid litigation, 
we must receive either payment or a request for a timely settlement call or meeting within fifteen 
(15) days of the date of this letter.   

Demand to Preserve Documents 

The Trustee hereby demands that you, along with each of your employees, attorneys, 
agents, and representatives, take all necessary and appropriate steps to identify, preserve, and 
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collect all Documents1 relating in any way to the Debtor, stock in the Debtor, the stock redemption, 
and the Redemption Transfer, currently in existence or that may be created in the future in your 
custody, possession, or control, including suspending any existing document retention or 
destruction policies, practices, or procedures. 

 Please govern yourself accordingly.   

       Very truly yours, 

BERGER SINGERMAN LLP 

        Paul Steven Singerman 
Paul Steven Singerman 

cc:  Robert A. Angueira, Chapter 7 Trustee 
 Samuel J. Capuano, Esq. 
  
 

 
1 “Document(s)” means or refers to any written, printed, graphic or recorded matter and any other object or 

tangible thing, including, without limitation, the original and all non-identical copies and drafts (including all copies 
and drafts that are different on the basis of revisions, strikeouts, additions, marginalia of any kind, highlighting, 
comments, or other distinguishing characteristics whether written, printed, tangible, or electronic) of any of the 
following: correspondence; memoranda; notes; minutes; advertising and press releases; transcripts; affidavits; 
summaries; calendar, journal or diary entries; recordings, whether audio, video, digital, magnetic, or other; surveys, 
tables, charts or other spreadsheet or statistical compilations; ledgers and other financial records or statements; and 
any and all computer data including electronic mail, electronic records, electronic documents and any other 
electronically or computer stored data (including text, graphics, audio and/or video), including all metadata, whether 
or not ever printed or displayed, and whether stored on hard drive, server or mainframe. The term “Document(s)” shall 
also include the files in which any Documents are maintained, including file folders and file jackets. “Document(s)” 
also includes matters stored in an electronic medium, such matters being, among others, voice mail messages and 
files; backup voice mail files; e-mail messages and files; word processing documents; financial spreadsheets; 
presentation documents; graphics; animations; images; instant messages and/or instant or text message logs; backup 
e-mail files; deleted e-mail data files; program files; backup and archived tapes; temporary files; system history files; 
website log files; cache files; cookies and other electronically recorded information. 

12713774-1 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
www.flsb.uscourts.gov 

 
IN RE:        Chapter 7 Case 
 
INDUSTRIAL HUMAN CAPITAL, INC.,   Case No.: 23-11014-LMI 

 
 Debtor. 
_______________________________________/ 
 
ROBERT A. ANGUEIRA, as Chapter 7 Trustee 
of the Bankruptcy Estate of INDUSTRIAL 
HUMAN CAPITAL, INC., 
 
 Plaintiff, 
 
v.        Adv. Pro. No.: 
 
BULLDOG INVESTORS, LLP, 
 
 Defendant. 
_______________________________________/ 
 

COMPLAINT 
 

Plaintiff, Robert A. Angueira (“Plaintiff” or “Trustee”), the duly appointed Chapter 7 

Trustee of the bankruptcy estate (the “Estate”) of Industrial Human Capital, Inc. (“Debtor” or 

“IHC”), files this Complaint against defendant Bulldog Investors, LLP (“Defendant”), and alleges 

as follows: 

INTRODUCTION 

1. In this case, the Debtor accumulated millions of dollars in debt to creditors, and 

then, when the Debtor failed, it transferred substantially all its assets - $117 million - to its 

shareholders via an unlawful stock redemption, then purported to effect a dissolution, and paid 

nothing to non-insider creditors, notwithstanding the Debtor’s officers’ and directors’ knowledge 

of, and admissions that, under applicable law and the relevant shareholder investment documents, 
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the claims of creditors were entitled to payment in full prior to the redemption of the shareholders’ 

shares of stock. The Debtor was a publicly traded Special Purpose Acquisition Company 

(“SPAC”) (which traded under the symbols AXH, AXHU, AXHW, and AXHI) formed to 

complete a merger, acquisition, or other business combination, which never materialized.  

2. Defendant was a shareholder of the Debtor whose shares were unlawfully 

redeemed. In this case, Plaintiff seeks to avoid and recover the unlawful stock redemption transfers 

made by the Debtor to Defendant. 

3. This is an extraordinary case: the record in this case contains clear and 

unambiguous evidence of the Debtor’s admission that the stock redemption at issue here was 

actually fraudulent and unlawful. The Debtor’s officers and directors knew of and documented the 

various laws that they were violating when they made the decision to direct that shareholders be 

paid without satisfying the claims of creditors. This decision to hinder, delay, or defraud creditors 

was made at a time when Mark Absher, the General Counsel, Secretary, and a director of the 

Debtor, was sending text messages concerning the Debtor that “The Spac is almost nonexistent” 

and “The wheels are coming off the wagon.” Indeed, just days before the redemption, Scott 

Absher, the CEO and Chairman of the Debtor’s Board of Directors, authorized the $117 million 

stock redemption, the Debtor’s Delaware counsel had advised the Debtor to “reserve an amount 

sufficient to pay the claims of current, contingent and future creditors prior to effecting a 

redemption” and that “effecting a redemption without reserving for claims of creditors would 

constitute a violation of Section 160 of the Delaware General Corporation Law.” The Debtor 

defied this legal advice, purposefully failed to reserve funds to pay creditors, and redeemed its own 

worthless stock from, and transferred $117 million to, its shareholders, rendering the Debtor 

insolvent. 
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4. This case was commenced by the filing of an involuntary bankruptcy case against 

the Debtor by aggrieved and unpaid creditors. The Debtor did not contest the involuntary 

bankruptcy petition, and an order for relief was entered. The Debtor did not seek reconsideration 

of or appeal the order for relief. 

5. Months before the unlawful stock redemption, as a result of the Debtor’s failure to 

timely pay its debts, several creditors were actively pursuing the Debtor both in and out of court 

in order to collect amounts due to them from the Debtor. There is no doubt but that the Debtor, 

through its senior officers and its directors, were aware of unpaid creditor claims. When it became 

clear in the Debtor’s public filings with the U.S. Securities and Exchange Commission (“SEC”) 

that the Debtor intended to flout its obligations to creditors, certain of those creditors admonished 

the Debtor in writing of the requirement to pay creditors before it redeemed shareholders. The 

Debtor ignored these warnings, too. 

6. It gets worse. To add insult to the creditors’ injury, after the Debtor transferred $117 

million to shareholders, pursuant to which the shareholders were returned their entire investment 

in the Debtor’s stock plus interest, the Debtor decided to pay one insider creditor nearly all of the 

Debtor’s remaining funds. That creditor was ShiftPixy, Inc., the owner of 15% of the equity in the 

Debtor and the entity in control of the Debtor with the same officers and directors as the Debtor, 

including Scott Absher (CEO and director), Mark Absher (General Counsel, Secretary, and 

director), and Manny Rivera (CFO and Treasurer). 

7. The Debtor’s intent to hinder, delay, and defraud its creditors does not need to be 

deduced or inferred in this case. It is crystal clear through the writings and actions of the Debtor’s 

officers and directors, including their recognition and admissions, documented in writing, that the 

stock redemption was unlawful under Delaware law and would constitute a fraudulent conveyance 
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under applicable state law and federal bankruptcy law. In addition, the Debtor received no value 

in exchange for the $117 million transfer to shareholders, which transfer was made at a time when 

the Debtor was not paying its debts as they came due and had been sued by creditors, and which 

transfer rendered the Debtor insolvent. 

JURISDICTION AND VENUE 

8. This is an adversary proceeding brought pursuant to Rule 7001 of the Federal Rules 

of Bankruptcy Procedure. 

9. The Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 

§§ 157(a) and 1334(b), as it is a civil proceeding arising under Title 11 of the United States Code 

or arising in or related to cases under Title 11 of the United States Code. 

10. This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A) and (H). 

11. All conditions precedent to bringing the causes of action asserted herein have been 

performed, have occurred, or have been waived. 

12. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

 
PARTIES 

13. Plaintiff, Robert A. Angueira, was appointed as the Chapter 7 Trustee of the 

Debtor’s Estate on March 7, 2023, and files this Complaint on behalf of the Debtor’s Estate. 

14. Defendant was a shareholder of the Debtor whose stock was redeemed by the 

Debtor in December of 2022. 

15. Non-party ShiftPixy, Inc. (“ShiftPixy”) is a Wyoming corporation that, at all 

pertinent times, was the entity in control of the Debtor and the sole owner of the Debtor’s purported 

sponsor, ShiftPixy Investments, Inc. (“ShiftPixy Investments”). On April 14, 2023, ShiftPixy filed 

a Form 10Q with the SEC, which included its Condensed Consolidated Financial Statements, 
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wherein ShiftPixy disclosed and admitted that it controlled the Debtor, that its consolidated 

financial statements included the Debtor’s accounts, and that intercompany balances between 

ShiftPixy and the Debtor were eliminated in consolidation: 

The unaudited condensed consolidated financial statements include the accounts of 
ShiftPixy, Inc., and its wholly owned subsidiaries. The unaudited condensed 
consolidated financial statements also include the accounts of Industrial Human 
Capital, Inc. (“IHC”), which was a special purpose acquisition company, or 
“SPAC,” for which our wholly owned subsidiary, ShiftPixy Investments, Inc., 
served as the financial sponsor (as described below), and which SPAC was 
deemed to be controlled by us as a result of the Company’s 15% equity ownership 
stake, the overlap of three of our executive officers for a period of time as 
executive officers of IHC, and significant influence that the Company 
exercised over the funding and acquisition of new operations for an initial 
business combination (“IBC”). … All intercompany balances have been 
eliminated in consolidation. 

 
April 14, 2023 Form 10Q of ShiftPixy, Inc., Notes to the Condensed Consolidated Financial 

Statements, p. 7 (Emphasis added). 

16. Non-party ShiftPixy Investments, Inc. is a Wyoming corporation and is the wholly 

owned subsidiary of ShiftPixy. ShiftPixy Investments was the purported sponsor of the Debtor. 

ShiftPixy Investments was a shareholder of the Debtor and, pursuant to Schedule 13G filed with 

the SEC on December 31, 2021, reporting beneficial ownership of shares in the Debtor, “The 

securities described above are held directly by the Sponsor [ShiftPixy Investments] and indirectly 

by its corporate parent, ShiftPixy, Inc., who has sole voting and dispositive control of the Sponsor 

[ShiftPixy Investments].” 

17. At all pertinent times, non-party Scott Absher served as CEO and as a director of 

the Debtor, ShiftPixy, and ShiftPixy Investments, as well as Chairman of the Debtor’s Board of 

Directors. 

18. At all pertinent times, non-party Mark Absher served as General Counsel, 

Secretary, and as a director of the Debtor, ShiftPixy, and ShiftPixy Investments. 
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19. At all pertinent times, non-party Manuel Rivera (“Rivera”) served as the Chief 

Financial Officer and Treasurer of the Debtor and ShiftPixy. 

20. At all pertinent times, non-party John Quelch served as a director of the Debtor. 

GENERAL ALLEGATIONS 

A. The Debtor’s Formation, Public Filings, and Initial Public Offering 
 
21. On February 16, 2021, the Debtor was formed through the filing of its Certificate 

of Incorporation with the Delaware Secretary of State. 

22. On October 14, 2021, the Debtor filed an Amendment to the Form S-1 Registration 

Statement Under the Securities Act of 1933 (the “Registration Statement”), which included its 

Preliminary Prospectus. The Debtor’s final Prospectus was filed on October 19, 2021 (the 

“Prospectus”). Excerpts of the Prospectus are attached hereto as Exhibit A. The Prospectus 

provides that the Debtor was a “newly organized blank check company formed for the purpose of 

effecting a merger, capital stock exchange, asset acquisition, stock purchase, reorganization or 

similar business combination with one or more businesses ...” The Prospectus also indicated that 

the Debtor would be sponsored by ShiftPixy Investments, a wholly owned subsidiary of ShiftPixy, 

and provided additional details regarding the Debtor’s planned initial public offering (“IPO”). 

23. The Prospectus listed the Debtor’s management team as follows: (a) Scott Absher 

as the Chair of the Board of Directors and CEO; (b) Domonic J. Carney (“Carney”) as the CFO 

and Treasurer; and (c) Robert S. Gans (“Gans”) as the General Counsel and Secretary. 

24. The Prospectus disclosed that Scott Absher was serving as the ShiftPixy CEO and 

Chair of its Board of Directors; Carney was serving as the ShiftPixy CFO; and Gans was serving 

as the General Counsel of ShiftPixy. 

25. Pursuant to the Prospectus, a majority of the gross proceeds of the offering from 

the IPO of the shares in the Debtor were to be deposited in the Debtor’s bank account (the 
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“Debtor’s Account”) with Continental Stock Transfer & Trust Company (“Continental”) as 

trustee. The Prospectus explicitly warned that the “proceeds deposited in the [Debtor’s] trust 

account could become subject to the claims of our creditors, if any, which could have priority over 

the claims of our public stockholders.” Prospectus, pp. 20, 104. 

26. The Prospectus further admonished – at least seven separate times - that if the 

Debtor did not complete its business combination within the required period of time, the Debtor 

must comply with Delaware law and pay creditor claims before redeeming shareholders: 

If we are unable to complete our initial business combination within such 12-month 
period … we will: (i) cease all operations except for the purpose of winding up, (ii) 
as promptly as reasonably possible but not more than ten business days thereafter, 
redeem the public shares, at a per-share price, payable in cash, equal to the 
aggregate amount then on deposit in the trust account including interest earned on 
the funds held in the trust account …, and (iii) as promptly as reasonably possible 
following such redemption, subject to the approval of our remaining stockholders 
and our board of directors, dissolve and liquidate, subject in the case of clauses 
(ii) and (iii) above to our obligations under Delaware law to provide for claims 
of creditors and the requirements of other applicable law. 

 
Prospectus, pp. 36, 53, 103, 106, 111, 132, and 138. See also First Amendment to the Amended 

and Restated Certificate of Incorporation filed on October 17, 2022, p. 1, which contains similar 

language providing that if Debtor does not consummate a business combination within the required 

period of time, the Debtor shall cease operations, redeem its shares from its shareholders, and 

dissolve and liquidate its remaining assets to its shareholders, subject to the Debtor’s obligations 

under Delaware law regarding creditor claims. A copy of the First Amendment to the Debtor’s 

Amended and Restated Certificate of Incorporation is attached hereto as Exhibit B. 

27. The Prospectus further warned of the consequences of paying shareholders before 

creditors: 

If, after we distribute the proceeds in the trust account to our public 
stockholders, we file a bankruptcy petition or an involuntary bankruptcy 
petition is filed against us that is not dismissed, any distributions received by 
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stockholders could be viewed under applicable debtor/creditor and/or 
bankruptcy laws as either a “preferential transfer” or a “fraudulent 
conveyance.” As a result, a bankruptcy court could seek to recover some or all 
amounts received by our stockholders. In addition, our board of directors may be 
viewed as having breached its fiduciary duty to our creditors and/or having acted 
in bad faith, thereby exposing itself and us to claims of punitive damages, by paying 
public stockholders from the trust account prior to addressing the claims of 
creditors. 

 
Prospectus, p. 42 (emphasis added). See also Prospectus, p. 106. 

28. The “Risk Factors” section of the Prospectus also states: 

Upon redemption of our public shares, if we are unable to complete our initial 
business combination within the prescribed timeframe, or upon the exercise of a 
redemption right in connection with our initial business combination, we will be 
required to provide for payment of claims of creditors that were not waived 
that may be brought against us within the 10 years following redemption. 
Accordingly, the per-share redemption amount received by public stockholders 
could be less than the $10.00 per share initially held in the trust account, due to 
claims of such creditors. 

 
Prospectus, p. 41 (emphasis added). 

 
29. On or about October 19, 2021, the Debtor conducted its IPO. Thereafter, the 

$116,725,000 raised in the IPO was deposited into the Debtor’s Account. 

30. On that same date, the Debtor entered into the Investment Management Trust 

Agreement (the “Management  Agreement”) with Continental. The Management Agreement 

provides for Continental to manage, supervise, and administer the Debtor’s Account for the 

Debtor. 

31. The funds in the Debtor’s Account were assets of the Debtor and were identified as 

such on the Debtor’s financial statements filed with the SEC including, inter alia, in the Debtor’s 

Balance Sheet contained in Forms 10-Q filed with the SEC on May 16, 2022 (for the period ending 

March 31, 2022) and August 12, 2022 (for the period ending June 30, 2022). Excerpts from the 

Debtor’s Forms 10-Q are attached hereto as Exhibits C and D, respectively. 
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32. Pursuant to the terms of the Management Agreement, Continental could only 

transfer the Debtor’s funds in the Debtor’s Account at the Debtor’s direction. Management 

Agreement, p. 2. 

33. After the IPO was completed, the Debtor began hiring various vendors to assist in 

evaluating target companies for its planned business combination and for its operations. 

B. The Debtor Stops Timely Paying its Vendors; Several Officers and Directors Resign; 
and the Debtor’s Shareholders Elect to Redeem Their Shares 
 
34. On March 23, 2022, the Audit Committee of the Debtor (the “Audit Committee”) 

conducted a meeting and discussed the refusal of the Debtor’s vendors to waive their right to 

collect amounts due to them from the Debtor’s Account. According to the minutes of the meeting, 

the Audit Committee “considered approval and ratification of various agreements that [the Debtor] 

has entered into with certain vendors who declined to waive their right to seek recovery of their 

fees from funds held in [the Debtor’s Account] by [the Debtor].”1 Gans and Carney explained the 

nature of the services for each vendor and the reasons that management had concluded that the 

vendors should be retained despite their unwillingness to waive their right to recovery against the 

funds in the Debtor’s Account. Thereafter, the Debtor’s Board ratified the vendor agreements with 

Berkowitz, Mintz, PAAST, Effectus, and Cargas. 

35. Over the course of ten weeks beginning in May 2022, just weeks before creditors 

began pursuing the Debtor for unpaid debts, five of the Debtor’s officers and directors resigned: 

 
1 The vendors included Marcum LLP, the Debtor’s independent registered public accounting firm; 
Berkowitz Pollack Brant Advisors and Accountants, LLP (“Berkowitz), an independent registered public 
accounting firm retained to audit certain of the Debtor’s acquisition targets; Mintz, Levin, Cohn, Ferris, 
Glovsky and Popoeo, P.C. (“Mintz”), the Debtor’s outside securities counsel; PAAST, PL (“PAAST”), an 
accounting and consulting firm retained to assist in the documentation of key business cycles and related 
controls within these cycles; Effectus Group, LLC (“Effectus”), a consulting firm performing various audit 
preparation assignments and providing regulatory filing preparation assistance to the Debtor; and Cargas 
Systems, Inc. (“Cargas”), a consulting firm engaged to provide assistance in the implementation of financial 
software. 
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a. On May 24, 2022, Carney resigned as the Debtor’s CFO and Treasurer, and 
was replaced by Gabriel Rodriguez (“Rodriguez”), ShiftPixy’s Director of 
Finance, as the Debtor’s new CFO. 

 
b. On June 30, 2022, Gans resigned as the Debtor’s Secretary and General 

Counsel, and was replaced by Mark Absher, ShiftPixy’s General Counsel, 
as the Debtor’s new Secretary and General Counsel. 

 
c. On July 11, 2022, Heath Hawker resigned as a director of the Debtor. 

 
d. On July 14, 2022, Bennet Tchaikovsky resigned as a director of the Debtor. 

 
e. On July 29, 2022, Rodriguez resigned as CFO, and was replaced by Manny 

Rivera, ShiftPixy’s CFO, as the Debtor’s new CFO and Treasurer. 
 

36. On August 8, 2022, Effectus sent a demand letter to the Debtor regarding its failure 

to timely pay Effectus invoices. A copy of the August 8, 2022, demand letter from Effectus is 

attached hereto as Exhibit E. On August 31, 2022, Effectus filed a complaint for breach of contract 

and recovery of the amounts unpaid under its invoices in the Superior Court of the State of 

California, County of Santa Clara. 

37. On September 20, 2022, Berkowitz sent a letter to the Debtor demanding payment 

of amounts due under the terms of the contract between Berkowitz and the Debtor (“First 

Berkowitz Demand”). A copy of the First Berkowitz Demand is attached hereto as Exhibit F 

(voluminous attachments omitted). The First Berkowitz Demand admonished the Debtor regarding 

its obligations under Delaware law to provide for the claims of creditors prior to effectuating a 

redemption, citing to its public SEC filings and its amended and restated charter. First Berkowitz 

Demand, p. 2. 

38. On September 29, 2022, after receiving notice from the Debtor’s creditors of the 

Debtor’s failure to pay its debts, Continental contacted the Debtor’s counsel at Loeb & Loeb 

(“Loeb”), a law firm which began representing the Debtor during the IPO, about the demands 
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made by Effectus and Berkowitz, stating that “We assume that these claims cannot be honored” 

and requesting instructions for how to proceed. 

39. In October of 2022, approximately 98% of the Debtor’s shareholders elected to 

redeem their shares. See Debtor’s Form 8-K dated October 14, 2022, Item 8.01, Other Events, a 

copy of which is attached hereto as Exhibit G. In the Form 8-K dated October 14, 2022, following 

the statement regarding the redemption election by the Debtor’s shareholders, the Debtor cautioned 

that if some redeeming shareholders do not cancel their redemption requests, the Debtor may 

dissolve and liquidate “subject to our obligations under Delaware law to provide for claims of 

creditors and the requirements of other applicable law.” Id.  

40. On October 12, 2022, Mark Absher communicated with prospective counsel for the 

Debtor in the Effectus lawsuit, Bergeson LLP (“Bergeson”), explaining the nature of the claim and 

the goals of the Debtor in the litigation, stating that “we really have no defenses that come to 

mind.” A copy of the October 12, 2022, correspondence between Mark Absher and counsel at 

Bergeson is attached hereto as Exhibit H. In that same email, Mark Absher notes that “As a SPAC, 

the entity has approximately $115 million in its trust account that is supposed to be used for 

shareholder share redemptions. However, in winding down the business, the funds in the trust 

appear to be nonetheless subject to the claims of creditors.” (Emphasis added). 

41. Also on October 12, 2022, Mark Absher sent text messages to Carlos Cardelle, an 

in-house counsel at ShiftPixy, regarding the Debtor, writing: 

Carlos! Almost everyone redeemed their shares. The Spac is almost nonexistent. 
October 12, 2022-a date which will live in infamy. The wheels are coming off the 
wagon. 

 
42. On October 14, 2022, the Debtor held a special meeting for its shareholders to vote 

on a proposed extension of time to complete its business combination. On that same date, the 
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Debtor filed its Form 8-K with the SEC (see Exhibit G), which indicated that the proposed 

extension was approved. But, the 8-K also stated that shareholders holding 11,251,347 of the 

11,500,000 public shares of the Debtor exercised their rights to redeem the shares in advance of 

the meeting; and following the redemption, the funds in the Debtor’s Account would not be in 

excess of $5,000,001, which is the amount needed to consummate a qualifying business 

combination. 

C. The Debtor Ignores the Advice of Counsel and Decides to Pay Shareholders Instead 
of Creditors 
 
43. On October 20, 2022, Continental sent an email to Mark Absher and Scott Absher 

about the Berkowitz and Effectus claims, asking if the claims would soon be paid. Continental 

stated as follows: 

IT IS CRITICAL that we have an understanding for how these will be resolved … 
While we ask for your guidance in planning for this dissolution event, we must get 
clarification as to how these two potential claims will be resolved BEFORE we 
make any further disbursements from the trust. We will require your instructions 
and those of your counsel regarding the disposition of those claims relative to the 
trust. 

 
(Emphasis in the original). A copy of the October 20, 2022, correspondence between Continental, 

Mark Absher, and Scott Absher is attached hereto as Exhibit I. 

44. On October 21, 2022, Scott Absher responded that the Berkowitz and Effectus 

claims “will be cleaned up at de-SPAC.”2 Id. On that same day, Continental responded: 

We have been told that you are considering a liquidation, which means a de- SPAC 
is in doubt. We need to have confirmation as to who your counsel is to that we can 
obtain legal advice as to the effect to the 2 claim letters and how the trust may be 
implicated. 
 

Id. 

 
2 “de-SPAC” refers to the period after consummation of the business combination sought by the Debtor. 
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45. On November 1, 2022, Mark Absher reached out to the Debtor’s counsel in 

Delaware at Morris Nichols Arsht & Tunnell (“Morris Nichols”), seeking advice under Delaware 

law about whether the Debtor was required to reserve funds from the Debtor’s Account for 

payment of creditor claims prior to liquidating the Debtor’s Account. A copy of the November 1, 

2022, correspondence between Mark Absher and counsel at Morris Nichols is attached hereto as 

Exhibit J. In the email, Mark Absher quotes some - and notes that they are not all - of the 

statements made by the Debtor in its public SEC filings regarding the priority of creditor claims 

over shareholder claims. He also states that his preliminary conclusion is that the Debtor is 

“probably required to instruct [Continental] to withhold sufficient funds from the trust to cover the 

reasonable expenses incurred by our vendors that are now represented as our accounts payable.” 

Morris Nichols responds that “[a]t a high level, it sounds like we think your preliminary 

conclusion is the right direction.” Id. (emphasis added). 

46. On November 2, 2022, Mark Absher emailed Rivera requesting the amount of the 

Debtor’s accounts payable so that he can request that amount to be withheld from the Debtor’s 

Account for payment of creditor claims based upon the advice he had received from Morris 

Nichols – that is, that the Debtor should reserve funds to pay creditors. A copy of the November 

2, 2022, correspondence between Mark Absher and Rivera is attached hereto as Exhibit K. On 

that same date, Mark Absher emailed Scott Absher and Rivera, informing them that Delaware 

counsel were bringing in another attorney to provide advice, but that their preliminary advice was 

to withhold funds to pay the creditors. A copy of the November 2, 2022 correspondence between 

Mark Absher, Scott Absher, and Rivera is attached hereto as Exhibit L. 
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47. On November 2, 2022, the Debtor’s Board unanimously consented to adopt a 

resolution for the dissolution and winding up of the Debtor. A copy of the November 2, 2022, 

Board Resolution, signed by Scott Absher and John Quelch, is attached hereto as Exhibit M. 

48. On November 4, 2022, Mark Absher suddenly reversed his position on the payment 

of creditor claims and sent an email to Continental advising that the public shareholders were to 

be redeemed prior to payment or accommodation for creditors. A copy of the November 4, 2022, 

correspondence between Continental and Mark Absher is attached hereto as Exhibit N. Later that 

same day, Continental responded, insisting that the Debtor instruct them to pay the shareholders 

who had already redeemed their shares by executing the required letter under the Management 

Agreement. Id. 

49. On November 7, 2022, Mark Absher emailed counsel at Loeb, indicating that 

Delaware counsel opined that the Debtor should “reserve an amount sufficient to pay the claims 

of current, contingent and future creditors prior to effecting a redemption.”  A copy of the 

November 7, 2022, correspondence between Mark Absher and counsel at Loeb is attached hereto 

as Exhibit O. Mark Absher further noted that because the Debtor “is a beneficiary of the trust, and 

its assets are recorded on the balance sheet” of the Debtor, “effecting a redemption without 

reserving for claims of creditors would constitute a violation of Section 160 of the Delaware 

General Corporation Law.” Id. (Emphasis added). In other words, effecting a redemption 

without paying creditors would constitute an unlawful redemption under Delaware Law. 

50. On November 8, 2022, Mark Absher emailed Morris Nichols about the liquidation 

process and required reporting. A copy of the November 8, 2022, correspondence between Mark 

Absher and counsel at Morris Nichols is attached hereto as Exhibit P. In the email, he noted that 

“The SPAC firm finally weighed in with the creditors vs. shareholders analysis indicating 
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essentially yes, the company is a beneficiary under the trust, but only to the extent of franchise 

taxes to be paid and up to $100,000 in dissolution expenses.” Id. He then adds that they “are 

thinking we might nevertheless issue invoices to all of the shareholders for their share of the 

expenses of the trust—which effectively amount to about $0.13/share, which means that their 

principal is 100% protected, plus they get some interest—just not as much interest as they may 

have anticipated.” Id. 

51. Also on November 8, 2022, Mark Absher sent an email to counsel at Loeb, in which 

he acknowledged that under Section 174 of the Delaware General Corporate Law, “if the directors 

are involved in the willful or negligent violation of section 160, they are jointly and severally 

liable for such to the company and its creditors in the event of insolvency—to the full amount 

of the unlawfully paid redemption …” A copy of the November 8, 2022, correspondence 

between Mark Absher and counsel at Loeb is attached hereto as Exhibit Q. 

52. Early on November 11, 2022, Mark Absher sent an email to counsel at Loeb, noting 

that he was “fairly convinced” that the shareholders would be “ultimately liable for the unpaid 

claims of creditors” and citing to several provisions of the Delaware General Corporation Law. A 

copy of the November 11, 2022, correspondence between Mark Absher and counsel at Loeb is 

attached hereto as Exhibit R. He further stated that “[w]e need to take immediate and effective 

action to resolve the matter as a means to maximize the benefits to shareholders.” Id. 

53. Later that same day, in an email substantially similar to the Loeb email, Mark 

Absher reached out to new counsel, Karlinsky LLC (“Karlinsky”), requesting assistance in taking 

“immediate and effective action to resolve the matter as a means to maximize the benefits to 

shareholders.”  A copy of the correspondence between Mark Absher and counsel at Karlinsky is 

attached hereto as Exhibit S. After Karlinsky made a few inquiries on the issues, Mark Absher 

Case 24-01027-LMI    Doc 4    Filed 02/20/24    Page 50 of 310



 

16 

says “Let’s wait until Monday [November 14] on this.” Id. Karlinsky concludes the exchange early 

in the evening, stating: 

By the way, the litigation strategy most likely to achieve a quick result is to file a 
complaint in the SDNY accompanied by an order to show [cause] seeking a 
mandatory injunction to compel the trust to make payment to the company 
sufficient to pay off creditors. Although I haven’t evaluated what I think of the 
changes, it would be heard within days or weeks. The procedure is highly 
accelerated. 

 
Id. 
 

54. On November 14, 2022, Mark Absher responded to Karlinsky’s email, indicating 

that the stock had already been redeemed: 

That sounds like the strategy that we likely would have pursued. However, on 
Friday afternoon Scott Absher issued instructions to [Continental] to redeem 100% 
of the shareholders. It’s risky for him, because it could invite claims by the 
creditors, but he just felt that it was the most expedient thing to do. 

 
Id. (emphasis added). 
 

55. Indeed, despite being advised by multiple law firms of the priority of creditor 

claims over shareholder claims, and despite the literally dozens of references in the Debtor’s public 

SEC filings and in Mark Absher’s own emails and memos to Delaware law requiring the payment 

of creditor claims before a redemption can be made, on November 11, 2022, Scott Absher executed 

a letter to Continental authorizing liquidation of the Debtor’s funds in the Debtor’s Account to the 

shareholders – approximately $117 million - less $200,000 for payment of franchise taxes, which 

were to be transferred to the Debtor, and $91,227.28 reserved for and paid to Continental. A copy 

of the November 11, 2022, authorization letter from Scott Absher to Continental is attached hereto 

as Exhibit T. 

56. Also on November 11, 2022, Mark Absher, the General Counsel, Secretary, and 

director of the Debtor, authored a memorandum entitled “Dissolution Process and Effect on 
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Creditors and Liability of Shareholders and Directors” (the “Dissolution Memo”). A copy of the 

Dissolution Memo is attached hereto as Exhibit U. The Dissolution Memo analyzes various 

Delaware General Corporation Law sections including, inter alia, sections concerning unlawful 

redemption and director liability for same, such as DGCL § 160(a) (“Section 160(a) of the DGCL 

provides in pertinent part that “no corporation shall … [p]urchase or redeem its own shares of 

capital stock for cash or other property when the capital of the corporation is impaired or when 

such purchase or redemption would cause any impairment of the capital of the corporation ….”) 

and DGCL § 174(a) (“Section 174(a) of the DGCL provides in pertinent part that “In case of any 

wilful or negligent violation of § 160 … of this title, the directors under whose administration the 

same may happen shall be jointly and severally liable, at any time within 6 years after paying such 

unlawful dividend or after such unlawful stock purchase or redemption, to the corporation, and to 

its creditors in the event of its dissolution or insolvency, to the full amount of the dividend 

unlawfully paid, or to the full amount unlawfully paid for the purchase or redemption of the 

corporation’s stock, with interest from the time such liability accrue”) Id. (emphasis added). 

57. On November 14, 2022, the Debtor filed its Certificate of Dissolution with the 

Delaware Secretary of State, stating that its dissolution was authorized on October 22, 2022. A 

copy of the Certificate of Dissolution is attached hereto as Exhibit V. 

58. On November 15, 2022, Mark Absher sent an email to Scott Absher and Rivera in 

which he stated, in relevant part: 

The creditors are extremely angry and may file bankruptcy proceedings against 
Industrial or suits against the directors. 
 
I think we should issue a letter to shareholders, demanding payment of their share 
of the deficiency; they may get the letter before they receive their redemption 
amounts. 
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A copy of the November 15, 2022, correspondence between Mark Absher, Scott Absher, and 

Rivera is attached hereto as Exhibit W. 

59. On November 18, 2022, Mark Absher sent an email to Debtor’s counsel at 

Bergeson. A copy of the November 18, 2022, correspondence between Mark Absher and counsel 

at Bergeson is attached hereto as Exhibit X. In the email, Mark Absher updates Bergeson on the 

status of Debtor’s settlement negotiations with its creditors and states: 

Considering that the shareholders are owed in excess of $115 million, and the 
creditors are owed $1 million, it was decided by [the Debtor] to instruct the trust 
to effect the redemption in an effort to avoid a shareholder suit. 
 

Id. (emphasis added). 
 

60. On or around November 24, 2022, the Debtor verified a trust summary report 

prepared by Continental, which indicated a total balance in the Debtor’s Account of 

$117,769,574.06, which was comprised of $116,725,000 principal and $1,044,574.06 interest. A 

copy of the trust summary report is attached hereto as Exhibit Y. The summary indicated that 

$100,000 would be withheld for “Tax Withdrawal and Dissolution Expense,” leaving a net balance 

of $117,669,574.01 to be distributed to shareholders at a rate of $10.23213687 per share for the 

outstanding 11,500,000 public shares. 

61. On November 30, 2022, Mark Absher sent an email to the Debtor’s counsel at Loeb 

in which he indicated that the Debtor had “[n]o plan of liquidation; you may recall that there aren’t 

enough assets to cover the liabilities—and 2 claimants have filed suit to recover the assets.” A 

copy of the November 30, 2022, correspondence between Mark Absher and counsel at Loeb is 

attached hereto as Exhibit Z. 

62. On December 1, 2022, the Debtor was delisted from the New York Stock 

Exchange. 
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63. On or around December 6, 2022, as part of the Debtor’s transfer of a total of 

$117,669,574.01 in order to redeem its delisted and worthless outstanding shares from its 

shareholders – and to pay the shareholders interest on their investments – the Debtor’s shareholders 

received $10.23213687 per share that they owned of the Debtor. Defendant, as one of the Debtor’s 

shareholders, received $10.23213687 per share that it owned of the Debtor (the “Transfer”). Based 

on the Debtor’s books and records and the Trustee’s research, Defendant owned 28,475 shares of 

the Debtor and, accordingly, received the Transfer in the amount of $291,360.10. 

D. The Insider ShiftPixy Transfer, the Involuntary Bankruptcy, and Post-Petition 
Events 
 
64. On January 26, 2023, the Debtor transferred $600,000 from its bank account to 

insider ShiftPixy to repay an alleged unsecured antecedent debt, leaving only $38,122.30 

remaining in Debtor’s bank account (the “ShiftPixy Transfer”). This is despite the Debtor’s 

previous written and knowingly false representations to its creditors that it only had $315,000 with 

which to pay all creditor claims, and falsely representing that ShiftPixy was waiving its claims 

against the Debtor. 

65. On February 3, 2023, after making the ShiftPixy Transfer, Mark Absher sent an 

email to Douglas Beck, the then-CFO of ShiftPixy, and Patrice Launay, the former CFO of 

ShiftPixy, in which he analyzed the Debtor’s liabilities. A copy of the February 3, 2023, 

correspondence between Mark Absher, Patrice Launay, and Douglas Beck is attached hereto as 

Exhibit AA. In the email, Mark Absher indicated that, inter alia, the Debtor did not have funds to 

continue as a reporting company and needed to cease its status as a reporting company; the Debtor 

did not have enough staff to continue its operations, because it shared ShiftPixy’s staff and they 

were focusing on ShiftPixy’s obligations; and, after noting the provisions of DGCL § 160(a), “IHC 
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was in a helpless position of having to violate the law and allow the redemption at the expense 

of the creditors (for the ultimate benefit of the shareholders)” Id. (emphasis added). 

66. On February 7, 2023 (the “Petition Date”), Berkowitz, Effectus, and Cargas filed 

an involuntary petition (the “Petition”) against the Debtor under Chapter 7 of Title 11. 

67. On February 15, 2023, Douglas Beck sent an email to Patrice Launay regarding the 

Debtor’s liabilities and noted that the “TB accounts of ShiftPixy were combined with [the Debtor], 

so it’s difficult to come up with a separate TB.”  A copy of the February 15, 2023, correspondence 

between Douglas Beck and Patrice Launay is attached hereto as Exhibit BB. (Upon information 

and belief, the references to “TB” meant the trial balances of the two companies.) This is consistent 

with the Debtor’s public SEC filings, which indicate that the Debtor’s financials and ShiftPixy’s 

financials had been consolidated (and that intercompany balances had been eliminated). 

68. The Debtor, having been duly served, failed to respond to the involuntary petition 

commencing its bankruptcy case. On March 3, 2023, the Court entered the Order for Relief. 

69. In what may be the most astonishing and audacious act in this entire matter, on July 

7, 2023, Mark Absher sent an email to undersigned counsel for the Trustee stating in relevant part 

that “request/demand is hereby made for indemnity and defense of all persons who have served 

either as an officer or director or both of Industrial” and “[r]equest/demand is hereby further made 

for the retaining forthwith of counsel for the officers and directors of Industrial and the attendant 

advancement of all expenses applicable thereto.”  A copy of the July 7, 2023, correspondence from 

Mark Absher to undersigned counsel is attached hereto as Exhibit CC. Mark Absher issued his 

July 7, 2023, email to undersigned counsel with knowledge that the Debtor’s bankruptcy estate 

did not have sufficient funds to retain counsel for the Debtor’s officers and directors.  
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COUNT I: AVOIDANCE OF FRAUDULENT TRANSFER – 11 U.S.C. § 548(a)(1)(A) 

 
70. Plaintiff repeats and realleges paragraphs 1 through 69 of the instant Complaint as 

if fully set forth herein. 

71. The Transfer comprises a transfer of interests of the Debtor in property made to 

Defendant: 

a. within 2 years prior to the Petition Date; and 

b. with actual intent to hinder, delay, or defraud creditors of the Debtor. 

72. The Transfer was made with the actual intent to hinder, delay, or defraud creditors 

of the Debtor, as evidenced by: 

a. the Transfer was concealed from creditors; 

b. before the Transfer was made, the Debtor had been sued and threatened with 

suit by Effectus and Berkowitz; 

c. the Transfer was a transfer of substantially all of the Debtor’s remaining 

assets; and 

d. the Debtor was insolvent or became insolvent shortly after the Transfer was 

made. 

73. Mark Absher made numerous statements and admissions regarding the Debtor’s 

intent to hinder, delay, or defraud creditors in connection with the Transfer, and the Debtor’s 

knowing violations of applicable state and federal law in connection with the Transfer, including, 

inter alia, in his November 7, 2022, email to the Debtor’s counsel at Loeb (“effecting a redemption 

without reserving for claims of creditors would constitute a violation of Section 160 of the 

Delaware General Corporation Law”) (see Exhibit O); and on February 3, 2023, in an email to 

Patrice Launay and Douglas Beck of ShiftPixy (“IHC was in a helpless position of having to violate 
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the law and allow the redemption at the expense of the creditors (for the ultimate benefit of the 

shareholders)”) (see Exhibit AA). 

74. The Debtor had creditors whose claims arose prior to the Transfer including, 

without limitation, claims of Effectus and Berkowitz. 

75. By reason of the foregoing, the Transfer to Defendant is avoidable. As a result, 

Plaintiff may recover the amount or value of the Transfer from Defendant pursuant to 11 U.S.C. § 

550. 

WHEREFORE, Plaintiff respectfully requests this Court to enter a judgment against 

Defendant: 

a. determining that the Transfer was fraudulent and avoiding the Transfer for 

the benefit of the Debtor’s Estate under 11 U.S.C. § 548(a)(1)(A); 

b. ordering a monetary award in the amount of the Transfer, together with 

accrued pre-judgment interest, post-judgment interest, and taxable costs, 

pursuant to 11 U.S.C. § 550; and 

c. awarding any additional relief this Court deems just and proper. 

COUNT II: AVOIDANCE OF FRAUDULENT TRANSFER – 11 U.S.C. § 548(a)(1)(B) 
 

76. Plaintiff repeats and realleges paragraphs 1 through 69 of the instant Complaint as 

if fully set forth herein. 

77. The Transfer comprises a transfer of interests of the Debtor in property made to 

Defendant: 

a. within 2 years prior to the Petition Date; 

b. for less than reasonably equivalent value in exchange for the Transfer; and 

c. at a time when the Debtor: 
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i. was insolvent on the date the Transfer was made or became insolvent as 

a result of the Transfer; 

ii. was engaged in business or a transaction, or was about to engage in 

business or a transaction, for which any property remaining with the 

Debtor was an unreasonably small capital; or 

iii. intended to incur or believed that the Debtor would incur, debts that 

would be beyond the Debtor’s ability to pay as such debts matured. 

78. The Transfer was for less than reasonably equivalent value because the Debtor 

received no consideration in exchange for the Transfer. 

79. The Debtor had creditors whose claims arose prior to the Transfer including, 

without limitation, claims of Effectus and Berkowitz. 

80. By reason of the foregoing, the Transfer to Defendant is avoidable. As a result, 

Plaintiff may recover the amount or value of the Transfer from Defendant pursuant to 11 U.S.C. § 

550. 

WHEREFORE, Plaintiff respectfully requests this Court to enter a judgment against 

Defendant: 

a. determining that the Transfer was fraudulent and avoiding the Transfer for 

the benefit of the Debtor’s Estate under 11 U.S.C. § 548(a)(1)(B); 

b. ordering a monetary award in the amount of the Transfer, together with 

accrued pre-judgment interest, post-judgment interest, and taxable costs, 

pursuant to 11 U.S.C. § 550; and 

c. awarding any additional relief this Court deems just and proper. 
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COUNT III: AVOIDANCE OF FRAUDULENT TRANSFER – 
11 U.S.C. § 544(b) and FLA. STAT. 726.105(a) 

 
81. Plaintiff repeats and realleges paragraphs 1 through 69 of the instant Complaint as 

if fully set forth herein. 

82. The Transfer comprises a transfer of interests of the Debtor in property made to 

Defendant: 

a. within 4 years prior to the Petition Date; and 

b. with actual intent to hinder, delay, or defraud creditors of the Debtor. 

83. The Transfer was made with the actual intent to hinder, delay, or defraud creditors 

of the Debtor, as evidenced by: 

a. the Transfer was concealed from creditors; 

b. before the Transfer was made, the Debtor had been sued and threatened with 

suit by Effectus and Berkowitz; 

c. the Transfer was a transfer of substantially all of the Debtor’s remaining 

assets; and 

d. the Debtor was insolvent or became insolvent shortly after the Transfer was 

made. 

84. Mark Absher made numerous statements and admissions regarding the Debtor’s 

intent to hinder, delay, or defraud creditors in connection with the Transfer, and the Debtor’s 

knowing violations of applicable state and federal law in connection with the Transfer, including, 

inter alia, in his November 7, 2022, email to the Debtor’s counsel at Loeb (“effecting a redemption 

without reserving for claims of creditors would constitute a violation of Section 160 of the 

Delaware General Corporation Law”) (see Exhibit O); and on February 3, 2023, in an email to 

Patrice Launay and Douglas Beck of ShiftPixy (“IHC was in a helpless position of having to violate 
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the law and allow the redemption at the expense of the creditors (for the ultimate benefit of the 

shareholders)”) (see Exhibit AA). 

85. The Debtor had creditors whose claims arose prior to the Transfer including, 

without limitation, claims of Effectus and Berkowitz. There is at least one actual holder of an 

allowed unsecured claim pursuant to 11 U.S.C. § 502, who would have standing to assert a claim 

for relief under Chapter 726 of the Florida Statutes. 

86. By reason of the foregoing, the Transfer to Defendant is avoidable. As a result, 

Plaintiff may recover the amount or value of the Transfer from Defendant pursuant to 11 U.S.C. § 

550. 

WHEREFORE, Plaintiff respectfully requests this Court to enter a judgment against 

Defendant: 

a. determining that the Transfer was fraudulent and avoiding the Transfer for 

the benefit of the Debtor’s Estate under Florida Statutes § 726.105(1)(a); 

b. ordering a monetary award in the amount of the Transfer, together with 

accrued pre-judgment interest, post-judgment interest, and taxable costs, 

pursuant to 11 U.S.C. § 550; and 

c. awarding any additional relief this Court deems just and proper. 

COUNT IV: AVOIDANCE OF FRAUDULENT TRANSFER – 
11 U.S.C. § 544(b) and FLA. STAT. 726.105(b) 

 
87. Plaintiff repeats and realleges paragraphs 1 through 69 of the instant Complaint as 

if fully set forth herein. 

88. The Transfer comprises a transfer of interests of the Debtor in property made to 

Defendant: 

a. within 4 years prior to the Petition Date; 

Case 24-01027-LMI    Doc 4    Filed 02/20/24    Page 60 of 310



 

26 

b. for less than reasonably equivalent value in exchange for the Transfer; and 

c. at a time when the Debtor: 

i. was engaged or was about to engage in a business or a transaction for 

which the remaining assets of the Debtor were unreasonably small in 

relation to the business or transaction; or 

ii. intended to incur or believed or reasonably should have believed that it 

would incur, debts beyond its ability to pay as they became due. 

89. The Transfer was for less than reasonably equivalent value because the Debtor 

received no consideration in exchange for the Transfer. 

90. The Debtor had creditors whose claims arose prior to the Transfer including, 

without limitation, claims of Effectus and Berkowitz. There is at least one actual holder of an 

allowed unsecured claim pursuant to 11 U.S.C. § 502, who would have standing to assert a claim 

for relief under Chapter 726 of the Florida Statutes. 

91. By reason of the foregoing, the Transfer to Defendant is avoidable. As a result, 

Plaintiff may recover the amount or value of the Transfer from Defendant pursuant to 11 U.S.C. § 

550. 

WHEREFORE, Plaintiff respectfully requests this Court to enter a judgment against 

Defendant: 

a. determining that the Transfer was fraudulent and avoiding the Transfer for 

the benefit of the Debtor’s Estate under Florida Statutes § 726.105(1)(b); 

b. ordering a monetary award in the amount of the Transfer, together with 

accrued pre-judgment interest, post-judgment interest, and taxable costs, 

pursuant to 11 U.S.C. § 550; and 
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c. awarding any additional relief this Court deems just and proper. 

COUNT V: AVOIDANCE OF FRAUDULENT TRANSFER – 
11 U.S.C. § 544(b) and FLA. STAT. 726.106(1) 

 
92. Plaintiff repeats and realleges paragraphs 1 through 69 of the instant Complaint as 

if fully set forth herein. 

93. The Transfer comprised a transfer of interests of the Debtor in property made to 

Defendant: 

a. within 4 years prior to the Petition Date; 

b. for less than reasonably equivalent value in exchange for the Transfer; and 

c. at a time when the Debtor was insolvent or became insolvent as a result of 

the Transfer. 

94. The Transfer was for less than reasonably equivalent value because the Debtor 

received no consideration in exchange for the Transfer. 

95. At the time of the Transfer, the Debtor had creditors whose claims arose prior to 

the Transfer including, without limitation, claims of Effectus and Berkowitz. There is at least one 

actual holder of an allowed unsecured claim pursuant to 11 U.S.C. § 502, who would have standing 

to assert a claim for relief under Chapter 726 of the Florida Statutes. 

96. By reason of the foregoing, the Transfer to Defendant is avoidable. As a result, 

Plaintiff may recover the amount or value of the Transfer from Defendant pursuant to 11 U.S.C. § 

550. 

WHEREFORE, Plaintiff respectfully requests this Court to enter a judgment against 

Defendant: 

a. determining that the Transfer was fraudulent and avoiding the Transfer for 

the benefit of the Debtor’s Estate under Florida Statutes § 726.106(1); 
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b. ordering a monetary award in the amount of the Transfer, together with 

accrued pre-judgment interest, post-judgment interest, and taxable costs, 

pursuant to 11 U.S.C. § 550; and 

c. awarding any additional relief this Court deems just and proper. 

COUNT VI: RECOVERY OF PROPERTY – 11 U.S.C. § 550 
 

97. Plaintiff repeats and realleges paragraphs 1 through 69, 71 through 75, 77 through 

80, 82 through 86, 88 through 91, and 93 through 96 of the instant Complaint as if fully set forth 

herein. 

98. The Transfer is avoidable pursuant to 11 U.S.C. §§ 544 and 548 of the Bankruptcy 

Code and, as a result, the Transfer is recoverable by Plaintiff pursuant to § 550 of the Bankruptcy 

Code. 

99. Defendant is the initial transferee of the Transfer and/or the entity for whose benefit 

the Transfer was made. Alternatively, Defendant is the subsequent or mediate transferee of the 

Transfer. 

WHEREFORE, Plaintiff respectfully requests this Court to enter a judgment against 

Defendant: 

a. declaring Defendant to be the initial transferee of the Transfer and/or the 

entity for whose benefit the Transfer was made; 

b. alternatively, declaring Defendant to be the subsequent or mediate 

transferee of the Transfer; 

c. directing Defendant to turn over to Plaintiff the Transfer plus pre-judgment 

interest, post-judgment interest, reasonable attorneys’ fees, and costs and 

expenses to the extent permissible by applicable law; and 
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d. awarding any additional relief this Court deems just and proper. 

Dated: _____________.  Respectfully submitted, 
 
      BERGER SINGERMAN LLP 
      Special Litigation Counsel to the Trustee 
      1450 Brickell Avenue, Ste. 1900 

Miami, FL 33131 
Telephone: (305) 755-9500 
Facsimile: (305) 714-4340 

 
By: /s/      

Paul Steven Singerman 
Florida Bar No. 378860 
singerman@bergersingerman.com 
Samuel J. Capuano 
Florida Bar No. 90946 

       scapuano@bergersingerman.com 
Erin M. Hoskins 
Florida Bar No. 1003283 
ehoskins@bergersingerman.com 

 12713783-1 
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